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ARTICLES AND TREATISES

BRANKO LAZAREVIC’S “BURSTS OF LIGHT”
INSPIRED BY MARTIN HEIDEGGER

DANILO N. BASTA

Serbian Academy of Arts and Sciences, Belgrade, Serbia
e-mail: basta@ius.bg.ac.rs

SUMMARY: A literary critic and aesthetician of wide spiritual horizons,
Branko Lazarevi¢ was also receptive to trends in contemporary philosophy,
because of which he mentioned Martin Heidegger on several occasions, most
frequently along with Edmund Husserl. In addition to existentialism, this also
pointed to a phenomenological perspective within which he viewed Heidegger.
Lazarevi¢ understood his Being and Time as one sole question. Thus he intui-
tively raised the subject of being and its meaning that lightens entire Heidegger’s
thinking. The same intuition led Lazarevi¢ to notice a connection between Hei-
degger and Zhuang Zhou. With this striking idea he anticipated Heidegger’s
later intellectual journey — the turning of this pronouncedly Western thinker
to the wisdom of the Far East as life-saving. This article is dedicated to these
insightful Lazarevi¢’s bursts of light on Heidegger.

KEY WORDS: Branko Lazarevi¢, Martin Heidegger, Zhuang Zhou, con-
temporary philosophy

It would be difficult to say with absolute certainty when and by whom Mar-
tin Heidegger was first mentioned in Serbian culture (literature, philosophy).
It is also unknown whether anyone has investigated this matter scrupulously.
True, this is of no real importance, and even less crucial or obligatory. Nor is
it pressing enough to be dealt with immediately. What would be gained, from
a philosophical point of view, from establishing that “that person,” in “that
paper” or “that year,” first noted or mentioned Heidegger’s name, and devoted
a word or two to him and his work?

Still, determining this fact which by its nature belongs to the history of our
culture, including philosophy, should not be ignored completely or in advance,
or considered unnecessary or even insignificant. For, Martin Heidegger is not
just one name out of a multitude of names in 20" century German and Euro-
pean philosophy. Neither is his work, especially his magnum opus published
in 1927, only one in a series of other philosophical works that came to light in
the past century and were penned by German philosophers. If a Serbian author



(writer, philosopher, etc.), whose word is worth considering today as it was
yesterday, first mentioned Heidegger somewhere, uttering on some occasion
an observation on him (regardless if positive or negative) and did this closer to
the year 1927, then this information should not be disregarded, and the author
should not be treated with indifference!. Such information, would beyond any
doubt, speak for itself. If nothing, it would show that important philosophy-related
events, especially such a crucial one like the publication of Heidegger’s 1927
work, had echoed in Serbia, however sporadically and faintly, and confirm that
there were souls in Serbia who had the education, receptiveness, refinement
and sensitivity to hear an authentic philosophical voice that would reverberate
throughout the whole cultured world, shaking it and confirming its power and
importance.

The name and body of works of Branko Lazarevi¢ are, unfortunately, not
sufficiently known and recognized in modern day Serbian culture. They have
been ill-fated ever since the end of the Second World War. The sword of the new
ideology did not decapitate Lazarevi¢ as so many other Serbian intellectuals
(he spent three years in prison), but prevented, to a large extent, the publication
of his works and their fruitful adoption until the early 1960s. Nothing essen-
tially changed for the better even when eight volumes of his collected works
were published between 2003 and 2007 (edited by Predrag Palavestra and
Dusan Puvaci¢ and published by the Belgrade Institute for Textbooks).
Lazarevic is still waiting to take his well-earned and long-deserved place in a
normalized and filtered axiological hierarchy of Serbian culture, especially in
the area of literary criticism and aesthetics, judged according to his own mer-
its and not ideological and political criteria. Although not completely without
reception, his acknowledgment is far below the value and high reaches of his
overall opus.

There is no doubt that Lazarevi¢’s works deserve a thorough, dedicated
and close examination and consideration. This is a task that is challenging but
gratifying, and our younger generation of researchers should take it up. In do-
ing so, they could follow in the footsteps of, for instance, Dragan Jeremic,
Predrag Palavestra and Dusan Puvacic?.

On this occasion, however, the focus will be on only one name among
hundreds noted by Lazarevi¢. It will be at the place where he mentions Martin

T am grateful to Prof. Ilija Mari¢ who brought to my attention the fact that Milo§ N. Buri¢,
in his book Rationalism in German Contemporary Philosophy (Geca Kon, Belgrade, 1928), men-
tioned Heidegger on page 89 and his definition of a phenomenon, citing it in its German original.
Since this definition is found in Point A of Paragraph 7 of his Being and Time, it may be con-
cluded with great certainty that Milo$ Puri¢ read Heidegger’s work which appeared only a year
prior to his own, or at least that he was familiar with it. — It is entirely expected that Zagorka Mi¢i¢
mentioned Heidegger as early as in the second paragraph of her book The Phenomenology of
Edmund Husserl: A Study in Contemporary Philosophy (Published by F. Pelikan Bookstore, Bel-
grade, 1936). In it, Heidegger is listed among the most famous authors dealing with phenomenology,
“in all its various and independent modifications.” Heidegger’s name is also listed in the book’s
bibliography on page 172. (There is slight confusion over Mi¢i¢’s book because the front cover
states 1937 as the year of its publication, whereas the year given on the front page is 1936!)

2 Their essays can be found in the sixth volume of Lazarevi¢’s Collected Works titled Ques-
tions and Wonderings (Institute for Textbooks and Educational Tools, Belgrade 2005), pp. 218-333.



Heidegger. There are approximately ten of these places, and their inventory is
as follows. The fourth volume of the Collected Works, titled 7he Shadows of
Foundations, contains a piece by Lazarevi¢ called Varia — Sylva Sylvarum, com-
posed, according to the author’s brief introductory note, “of what has been left
as a draft, flash, maxim, or, simply speaking, a motion” (IV, 101). The second
chapter (if we can call it that) titled “Nothingness” mentions Heidegger, fol-
lowed by Husserl, Le Senne and Lavelle (Cf. IV, 117). The fifth volume titled
Art and Aesthetics. ldearium, Lazarevi¢ mentions Heidegger twice: on page 405,
in a piece titled “Idearium,” and then on page 460 in a piece titled, “Bursts of
light in the autumn of 1943.” In the sixth volume, Questions and Wonderings,
Heidegger is mentioned on page 26 in a series of seven names most of which are
modern authors (Beckett, Nabokov, Joyce, lonesco); the text in which Heidegger’s
name is mentioned is titled, “’Old,” ‘New,” etc.”. The eighth volume consists of
two books under the same title 7he Diary of a Nobody. In the first, which spans
the period from 1942 to 1946, Heidegger is mentioned three times, on pages 22,
52 and 326°. In the second book, which contains his diary from 1947, Heidegger
is mentioned twice, on page 460 (dating May 2) and page 487 (the date is May
9-13).

Of course, not all of Lazarevi¢’s references to Heidegger — which are not
exactly frequent but undoubtedly elicit interest —are equally deserving of atten-
tion. For, it is not the same if the philosopher’s name is only listed, frequently
with others (as we have already mentioned), or if it appears in a specific intel-
lectual context of philosophical significance, and is, so to say, purposeful, i.e.
productively inspiring. The latter instances and examples should be paid spe-
cial and heightened attention.

a) VIII/1, 22

On September 20, 1942, in the midst of World War 11, his fatherland occupied
and crucified, his people exposed to unimaginable crimes and tragic suffering,
when the danger of loss of life itself was omnipresent and death was an everyday
occurrence, Branko Lazarevi¢ jotted down the following in his Diary of a
Nobody: “Heidegger ends his unfinished work Sein und Zeit in the following
way: ‘Is there any way that leads from initial time to the being’s meaning? Is
time itself revealed as the being’s horizon?’; [he] ends with a question and the
entire book is but a question.”

It won’t hurt to cite here two brief sentences by Heidegger in the German
original, which end the first part of Being and Time (the second part never
appeared so that the last full stop actually marked the end of the work): “Fiihrt
ein Weg von der urspriinglichen Zeit zum Sinn des Seins? Offenbart sich die Zeit
selbst als Horizont des Seins?*

3 On this page Heidegger is mentioned, among others, along with Husserl and Sartre. This
indirectly shows that Lazarevi¢ viewed Heidegger within the framework of phenomenology on one
side, and existentialism on the other. (By the way, Lazarevi¢ mentions Edmund Husserl along with
Heidegger, who was for a while, his student and protégé.)

#Martin Heidegger, Sein und Zeit. Dreizehnte, unveréinderte Auflage (Max Niemeyer Verlag,
Tiibingen, 1976), p. 437.



Now it is possible to make a comparison. It can immediately be observed
that Lazarevi¢’s translation of Heidegger’s questions is not only correct but
also beautiful. And exceptionally and exemplarily beautiful at that. And me-
lodious, as well. To confirm this, attention should be paid to the expressions
“initial time* and “the being’s horizon.” One needs to listen carefully (our ears
are the most important and an insufficiently used hermeneutical organ, not
auxilliary by any means) in order to hear them, as if they come from a linguistic
shell, to detect and, later, clearly understand what Heidegger actually says at the
end of his work that made a crucial breakthrough in 20" century philosophical
thinking. And it can also be heard in our and Lazarevi¢’s maternal language.
Strangely, Lazarevi¢ does not emphasize the words the way Heidegger does’.
The words are crucial, decisive, fundamental. They appear in both of Hei-
degger’s sentences, italicized. Four times in total, which is not an accident.
Because Sein and Zeit are part of the title of his book, they are words as titles
and words as benchmarks. They are the life force of the book, its energy, its axis,
its path, its life, its fate. That is the reason why Heidegger emphasized them
exactly in that place, at the end of his book, strongly and twice in just two lines.
For, they are summoned, they are intended, they are fitting to continue to re-
sound in the reader, to disturb them and inspire them, after they turn the last
page and close the book...

There is no doubt that they affected Branko Lazarevi¢ in the same way,
despite remaining (if that was the case) without emphasis. He heard their sound
and felt the power of the punctuation mark placed at the end of both sentences
containing these two words. For, he placed the same mark behind Heidegger’s
1927 work, noting that “the entire book is but a question.” Heidegger would,
no doubt, agree with him. Not only because in this book, and in others, on
many occasions, he gives priority to philosophical questions over answers. He
did so first and foremost because his considerations in said work, existential-
analytical and fundamental-ontological as they are, were always guided and
illuminated by that one single question, omnipresent, inexhaustible, unstop-
pable and untamable — the question of the meaning of being. Maybe Lazarevié¢
had something else on his mind when he wrote that Heidegger’s entire book
is but a single question, maybe he actually objected to that, but that is exactly
what he said, and rightly at that — “the entire book is but a question.”

Lazarevic¢’s “statement” on Heidegger is preceded by several sentences
that shape his immediate context, his nearest intellectual environment. That is
why they must be taken into account, as precursors to his statement that is their
finale. And here they are: “Time is ‘time,” space is ‘space,” and the world is
‘the world.” All this poses as a phantasm, as fantastic regions of an unknown
existence of some even more unknown being®. We have no bridges that connect

3> Maybe they were italicized in Lazarevi¢’s manuscript, but not in the published version (who
knows due to whose mistake, if there was any). This, unfortunately, we cannot know.

¢ Here attention should be paid to the words “existence” and “being.” Knowing that Lazarevi¢
uses the word “being” both in an ontical and ontological sense, it would be interesting to know the
meaning of each of these words, which are of exceptional importance to our [Serbian] terminology
in philosophy, especially ontology.



all these notions. That is the central problem of everything, and one cannot reach
that center by way of any form of transcendence.” Immediately afterward the
two cited sentences on Heidegger and his unfinished work follow.

In a marginal note, Jacques Derrida writes the following on the two ques-
tions with which Heidegger “ends his unfinished book,” as Lazarevi¢ pictur-
esquely (and, ostensibly, paradoxically) put it: “This is an unsolved issue and
not a programmatic statement.” There is a feeling that Lazarevi¢ would not be
reluctant to accept Derrida’s view. Apparently, they both sensed, if not knew,
that Heidegger’s “matter of thought” cannot be a point in a philosophical pro-
gram composed and construed in advance, to be methodically, gradually and
systematically realized. Time and being are beyond programmatic enumerations
and limitations.

b) VIII/1; V, 461

Interesting and unusual. Unexpected, too. One of Lazarevi¢’s excerpts,
written on September 20, 1943, appears identically in two different places, in two
separate texts: The Diary of a Nobody and the “Bursts of light in the autumn
of 1943”7, The excerpt is important as it establishes an intellectual arch between
Heidegger and Zhuang Zhou. Interesting and unusual. Unexpected, too. And
brave. And lucid. And anticipative. Here is that arch, but before we present it,
let us see that what precedes it, what it is tightly connected to and without
which it cannot be properly understood. Ergo, Lazarevi¢ is confessing to his
diary in one of his “bursts of light during the war year of 1943: “I have been
wandering recently through the most successful systems, from Plato to Hegel.
They are tropical fantasies, entire jungles of intuition and ‘artful skills,” ‘tricks,’
and make dos. Traveling thus from one century to another, from one race to
another, from one religion to another, I have encountered every possible castle
and trap of human thought, lived in them and fallen prey to them, without
stopping anywhere for long, except to catch my breath. There are some really
gorgeous ones. Beauties of style, freshness and enchantment. I have been in
the airless spaces of Zhuang Zhou, in Plato’s cave and at his symposium, I have
immersed myself in Aristotle’s logical powers, and traveled all the way to
Bergson and Heidegger. For a month all dances were danced, from corroboree
to tango.”

After Lazarevi¢’s nomadic and diachronic journey through vast spiritual
spaces, a journey that appears somewhat rushed, even tense, the following
paragraph came up: “And it is the same old dance from Heidegger (Being and
Time) to old man Zhuang Zhou. Heidegger’s dance, not to mention others, is
the same as Zhuang Zhou’s. I must mention one of the latter’s dances, because
of its exceptional turns: ‘If there is one beginning, then there is also one time,
when this beginning was not yet in being, and, again, if there was a time as
time, since the beginning was not there, the time itself was not in being. If
there is a being, there was a non-being before it, and before the non-being there

7 The second text was published for the first time in 1965, in Knjizevne novine, on January 9
that year, pp. 5 and 9.
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was a non-non-being, and before the non-non-being there was a non-beginning
of the non-non-being. And suddenly, without knowing, the non-being is here,
and now — is the being of non-being a non-being or a being?”

This mysterious play of the being and non-being, the beginning and time
of which, like in the play of the world, the spirit tries to somehow make sense of
things, vertigo is an unavoidable consequence. This is why the next paragraph,
which, like the first-mentioned, frames the middle one, wherein Heidegger and
Zhuang Zhou dance together the same, unending dance. Lazarevi¢ says: “Is it
possible to stay or live for long in this, like in all other castles of the religious,
philosophical, ethical, psychological or aesthetical styles? Creations are grand,
the prospects are magnificent, living is strong and breathing deep, but not for
long. One gets used to it and it stops working and so on we go.”

Lazarevi€’s spirit is wandering. And inquiring. He is searching for a “lasting”
repose, but never finds it anywhere. No philosophical system, not even a grand
one — and, according to him, he was privy to many — could become his com-
fortable and permanent home. At best, it is a temporary haven offering a break.
There is no life even in the most magnificent creations of human spirit, where
“living is strong” and “breathing deep.” One gets used to that and must con-
tinue onward. Because “there is no final destination.” To set sail and travel on,
for Branko Lazarevi¢ that is the unavoidable destiny of the spirit, at least his.
To keep sailing, even from pillar to post, if need be.

Even Heidegger wasn’t Lazarevi¢’s final destination, a haven of repose
and salvation, of repose as salvation, as a life-saving repose. And no one could,
not even Heidegger or his Being and Time. Maybe at one point it appeared
otherwise. Even if it did, it was for only a fleeting moment. Lazarevi¢ does not
see Heidegger’s main work but as a play, the same and uninterrupted, from
Heidegger back to Zhuang Zhou. It must be admitted that connecting a cele-
brated Western thinker and a famous sage from the Far East is quite perceptive.
This perceptiveness reaches deep and far. And before presenting it, we should
first look at yet another important instance where Heidegger is mentioned in
Lazarevi¢’s collected works.

c) IV, 117

Here too, the context is of crucial importance for Lazarevi¢ mentioning
Heidegger. And the context is Nothing. Lazarevi¢ rightly dubs the question
that concerns it mysterious. Nothing is, beyond doubt, a question that philoso-
phies of all colors, schools, orientations and directions have wrestled with, and
mustered all of their forces to, if not fully reveal its secret, then at least reduce
it, or partially penetrate it. Nothing is as much an eternal question as is the
search for an answer to what it is. Even as a question, Nothing is shrouded in
paradoxality. For, Nothing is what “is” only in relation to Something, which,
obviously, is, i.e. exists. And, of course, it goes the other way round, too. One
requires the other as a precondition for itself.

In this context Lazarevi¢ sees Heidegger primarily through the lens of
existentialism, among others who, dealing with Nothing, dealt with angst,
man’s fear before that gaping hole, that abyss.
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Let us quote here in full Point 2 from the section “Nothingness” in Laza-
revi¢’s text Varia — Sylva Sylvarum. In this way Heidegger will appear within
a spiritual composite of Nothing inseparable from Something, non-being from
being. Lazarevi¢ says: “The mysterious question of Nothing has existed since
the beginning of human reasoning. The eternal question of contrast seeks
Nothing in relation to Something; otherwise, it wouldn’t exist either. And it is a
secret, already in that that it shouldn’t exist; and thus, non-existence is existence.”

“From Socrates to Bergson, who touched upon it ingeniously, to the newer
[thinkers] and the new (Heidegger, Husserl, Le Senne, Lavelle) everyone deals
with this, let us call it anxiety, a kind of fear, very intensely, but offer more or
less interesting descriptions. Like where it reaches the question of eternity and
limitlessness, here, too, the mind stops, having encountered an obstacle, and
there is only a rough outline of a certain horror and some kind of terror.

And thus, paradoxically, this non-being appears also to be an integral part
of being. It is a positive nothing, as René Le Senne puts it (Obstacle and Value,
1934). In this way, Something and Nothing are a bifrons, a bipolarity that is
the basis of our spirit in all of its manifestations. Accordingly, every positive
value is in correlation with a negative value, and Nothing exists as fear only
because Something exists as its opposite. The lens of the spirit is a prism that
receives everything and emits it as an opposite.”

This fragment from “Nothingness” proves, among others, that Lazarevi¢
was familiar with Paragraph 40 of Being and Time in which Heidegger, as it is
widely known, expounds on the problem of anxiety in connection with Nothing®.
He, however, does not pay much attention to Heidegger’s subtle differentiation
between anxiety (Angst) and fear (Furcht), nor the existential-ontological dimen-
sion of Heidegger’s elaboration in that paragraph. True, he had no particular need
to do so (although he would certainly have avoided the unnecessary identification
of the two phenomena); such disregard or neglect had no major consequences
in Lazarevi¢’s case. To the contrary, it offered him an opportunity to place Hei-
degger, without much thought, into the framework and scope of the philosophy
of existence. This, however, was not crucial to his basic intention and primary
goal. As already seen, what Lazarevi¢ had in mind was above all to show and
underline the correlation between Nothing and Something, non-being and being,
positive and negative. Most of all he was interested in the paradoxality of their
mutual relationship — the fact that, as he put it, the non-being also manifests
itself as an integral part of being. The contrast and correlation, the difference
and similarity, the being of non-being and the existence of non-existence — he
was fascinated with this inscrutable secret, this ontological miracle, this riddle
of the world and man within it. There is not a shred of doubt that the impulse
of Heidegger’s thinking had an effect on Lazarevic.

k% &

Lazarevi¢ is certainly not the first person in Serbia to mention Heidegger
several times in his texts, proving, in black and white, that he had access to

8 Cf. Sein und Zeit, § 40, pp. 184-191.



Heidegger’s seminal work from 1927, and that he had probably read it in full
approximately a decade and a half after its initial publication. This question of
who mentioned Heidegger first is still open and awaits a reliable answer. More
importantly, however, is the manner in which Lazarevi¢ treated Heidegger and
his Being and Time. His attitude, obviously, reveals a clear awareness of the
grandness and importance of this thinker as a new and powerful figure in 20"
century European philosophy. Reading Heidegger caused Lazarevic to experi-
ence several spiritual “bursts of light,”for which he used the rare Serbian word
“bliskavica,” denoting lightening, a flash, a sudden illumination. The burst
that was the most far-reaching is the one whereby he established a bridge be-
tween Heidegger and Zhuang Zhou, (whom he at one point refers to as “good
old Zhuang Zhou”) between Being and Time and the ancient Chinese sage and
his wise thoughts. Lazarevi¢ thus confirmed his amazing intuition, because at
the same time he not only heralded but anticipated Heidegger’s later focus. To
the astonishment of many who dealt with his work, in the 1950s the German
philosopher began turning his back on European philosophy and its Greek
origins and looking in the direction of the Far East and its Chinese and Japanese
thinkers, seeking there a haven and a way out to salvation from the numerous
troubles of the modern, technically structured world®. The fact that Heidegger’s
abandonment of the European philosophical tradition and its Greek roots meant
mostly turning to Lao Tse and Taoism, and to a lesser extent to Zhuang Zhou, does
not diminish Lazarevi¢’s deep and powerful intuition. Of course, Heidegger’s
shift toward the Eastern school of thought is a subject in its own right, but from
the point of view of Serbian philosophy Lazarevi¢ ought to be credited for
anticipating this intellectual shift and even shedding light on it with one of his
bursts of light.

[Parenthesis as a confirmation. Heinrich Wiegand Petzet composed a
report on Heidegger’s lecture held in Bremen in October 1930. The lecture was
titled “On the essence of truth.” The philosopher held the same lecture in several
other towns and published it only in 1943. Petzet recounts that after the lecture,
at the home of the Bremen wholesaler Koellner a number of guests gathered
around Heidegger. According to Petzer, the conversation got stuck on the ques-
tion of whether a person could transfer himself into another person. Feeling
that the conversation was in danger of turning into psychologizing, Heidegger
suddenly told the host: “Oh, Herr Koeller, would you mind bringing the Allego-
ries of Zhuang Zhou for me — I would like to read a passage or two from it!”
Although it appeared that Heidegger had thus embarrassed the host, the latter
only asked to be excused as he would have to go upstairs to the library, from
where he brought down the new Buber edition of the book. From it, Heidegger

°In Serbia, Mihajlo Duri¢ was the biggest and an uncompromising critic of Heidegger over
his betrayal of philosophy’s European identity and siding with Eastern thought and tradition. He did
so in his seminal work On the Necessity of Philosophy Today. Philosophy between the East and the
West (Prometej, Novi Sad 1999). See in particular the chapter “The Plague of Mythomania,” pp.
181-193. Heideger’s book Unterwegs zur Sprache, Fiinfte Auflage (Neske, Pfullingen 1975) in
several places undeniably testifies to his shift toward Far Eastern thought. Of course, there are
other such places in his other works.



read the legend about the joy of fish in the brook and the joy of the one stand-
ing on a bridge over the brook watching them. Petzet thus ends his report: “The
profound legend enchanted all of those present.” Cf. Heinrich Wiegand Petzet,
Auf einen Stern zugehen. Begegnungen und Gesprdiche mit Martin Heidegger
1929—-1976 (Societdts-Verlag, Frankfurt am Main, 1983), p. 24.

Petzet’s reader will unfortunately be left without an explanation of why
the legend that Heidegger read from Zhunag Zhou’s allegories was profound
and how Heidegger interpreted it to the guests that were present. But that was
mended by Otto Poeggler. Of course, he quoted Petzet, but he connected “The
legend on the joy of fish* with what prompted Heidegger to read it in response
to the question of whether a person could transfer himself into another person.
In short, he carried on from the point where Petzer stopped. Obviously ac-
quainted with the legend in question, he wrote: “In it, Zhuang Zhou recounts
how the fish joyously jump out of the water. His companion asked him how he
knows that the fish are joyous when he is not a fish. And Zhuang Zhou tells
his companion that he is not Zhuang Zhou, and that therefore he cannot say
that Zhuang Zhou does not know anything about the joy felt by the fish. The
conclusion is that we come to know the fish’s joy through our own joy felt
while strolling along the brook. That last sentence annulled all inapropriate
thoughts about the problem of ’self-transfer .“Otto Poggeler, Neue Wege mit
Heidegger (Karl Alber, Freiburg/Miinchen 1992), p. 394.

Given the limited purpose of this paper, there is no need to go any further
into Heidegger’s interpretation of Zhuang Zhou’s legend which Poeggler wit-
nessed and reconstrued to link it with the issue of “being with others,* Hei-
degger’s Mitsein, being-with, from Being and Time (Cf. p. 395 and further on).
Everything said so far on Petzet and Poeggler’s reports (hopefully, this obvious
extensiveness is compensated for by the unusually interesting and profound
“Legend about the joy of fish*), should be, and obviously is, an undeniable
confirmation that Lazarevi¢’s connecting of Heidegger and Zhuang Zhou is
well-founded and justified. What is important is that Lazarevi¢ could not have
known about the event that took place after Heidegger’s Bremen lecture in
October 1930, because its witness, Petzet, published his testimony only in 1983
(Branko Lazarevi¢ died in 1968, although 1963 is sometimes given as the year
of his death). He could even less be acquainted with Poeggler’s account pub-
lished in 1992! This only means that his intuitive establishing of a connection
between Heidegger and Zhuang Zhou was his own, independent and authentic
intellectual act, deserving of the highest honor for being far-sighted. For this,
Lazarevi¢ had his own, maybe secretive and inscrutable, but still strong and
profound reasons.]

An eruptive, wild, impulsive, swift and endlessly curious spirit, an avid
reader and unrelenting learner, Lazarevi¢ apparently could not allow himself
to miss not only that which belonged to the body of classical education, but
also that which determined the intellectual, cultural and artistic landscape of
his time. One cannot but endlessly marvel at what he succeeded in adopting
spiritually from literature and philosophy, especially contemporary, never only
fleetingly passing them over. Hence, it comes as no surprise that he was attracted
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by Heidegger, whose star in the sky of philosophy — and Lazarevi¢ saw that
— shone ever brighter. He never dealt with him with academic stiffness or
scientific indifference, but in accordance with the style and reach of his spir-
itual profile. Therefore his exciting “bursts of light” which are the subject of
this paper, could be but the sole intellectual form and true expression of his

attitude toward Martin Heidegger.
End of June, 2019
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Between the idea
And the reality
Between the motion
And the act

Falls the shadow.
T. S. Eliot

The suggestion is made that political and social consideration,
both domestic and international, became

more important than economic logic.

[Sugar 1963]"

* “The situation is unique as a test case for theories of area-development because the opera-
tion had a definite beginning, ran its forty-year course, and came to a definite end. The author
examines measures the occupying country took to improve living standards of the province, shows
while these failed, and suggests why the rulers did not use alternate plans which might have led to
success. The suggestion is made that political and social consideration, both domestic and inter-
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PROPORTIONS OF THE REGIONAL PROBLEM
IN YUGOSLAVIA

The regional problem in the second' Yugoslavia (1945-1990) was never
a question of economic disparities only: it was interrelated with the national
question and the question of the organization of the state. It also reflected
various historical influences and the resultant mixture of different cultural
patterns.

In Yugoslavia, official definition of the magnitude of the regional problem
resulted from the interaction of the regional power configuration, economic
interests, political will and the ruling ideological postulates. Thus the status of
underdevelopment and the volume of transfers were determined by (unlimited)
aspirations, on the one hand, and (limited) possibilities, on the other.

Table 1. The extent of the regional problem: the participation of underdeveloped
areas in the respective aggregates of Yugoslavia

Years 1947/1952. 1965. 1988.
Features
Surface area (34.5%) 39.7% 39.7% 39.7%
Population (26.0%) 30.6%" 33.8% 38.5%
Employment (22.4%) 24.2%" 24.6% 29.3%
Fixed assets (18.1%) 19.8%" 25.3% 27.1%
Gross national product (21.1%) 23.4%"™" 22.0% 22.6%

1948, 71952, **1947.

The percentages in parentheses refer to Bosnia and Herzegovina, Macedonia and Montenegro,
which according to the first five-year plan (1947—-1951) had the status of underdeveloped.
Percentages outside the brackets, in addition to these three units, also include Kosovo and
Metohia

,Official” proportions of the regional problem in Yugoslavia (in terms of
the underdevelopment status given to some republics and provinces) did not
reflect the real situation since the boundaries of underdevelopment did not
coincide with the boundaries of the republics and the provinces. Nevertheless,
Yugoslav regional policy stubbornly persisted with the simplified dichotomy
of economically developed and underdeveloped republics and provinces (which
was never based on the real situation). The consequence was that the share of
the Yugoslav population living in the regions which almost throughout the
post-WWII period were classified as underdeveloped (Bosnia and Herzego-
vina, Macedonia, Montenegro and Kosovo and Metohia) grew from 30.57%
in 1948 to 33.84% in 1965, and to 40.23% in 1990.

national, became more important than economic logic.* [Peter F. Sugar. Industrialization of
Bosnia-Hercegovina, 1878—1918, University of Washington, Seattle 1963]
1 “First Yugoslavia” refers to Yugoslavia “between the wars,” 1918-1941.
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Judging from these facts only, Yugoslav regional policy — which disregard-
ing the interdependent development of all regions (particularly after 1965) was
confined to one specific aspect of regional development, to the development
of less developed regions — was unsuccessful because it did not help decrease
the number of people living in conditions of underdevelopment but rather led
to its increase. The point is that regions of underdevelopment had been rigidly
and roughly defined: regional policy clashed with the real proportions of the
regional problem, which is clearly shown by the data in Table 1 on the popula-
tion dynamics in such imprecisely defined underdeveloped regions. A more
realistic approach with municipalities as units of observation shows that de-
velopment was spatially dispersed, namely that in reality there were no large
compact underdeveloped regions, quite contrary to the basic premise of the
official regional policy.

Figure I. Underdeveloped areas in Yugoslavia, 1947-1957
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Figure 2. Underdeveloped areas in Yugoslavia, 1957-1961

i

Figure 3. Underdeveloped areas in Yugoslavia, 1961-1965
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Figure 4. Underdeveloped areas in Yugoslavia, 1965-1990

Occasional attempts, from 1945 to 1974, at regionalizing Yugoslavia in order
to promote both its global and regional development did not bear fruit. With
the exception of the 1961-1965 period, republics and provinces or, to be precise,
the underdeveloped republics and provinces, were the focus of attention at the
Yugoslav level. (See figures 1 to 4).

Yugoslav regional policy was basically characterized by a twofold reduc-
tionism: (a) by its primary (and since 1965 exclusive) focus on republics and
provinces (as Yugoslav “regions”), and (b) by its orientation towards less deve-
loped Yugoslav regions.

The institutional framework for the resolution of the regional problem
underwent some changes: two basic stages of regional development may be
distinguished — up to 1965 and after 1965. A third stage, deeply rooted in the
past, can also be identified but it became manifest only after the last year (1990)
of the research period covered by our study. At that stage the survival of Yu-
goslavia was placed at the top of the agenda.

The concepts of Yugoslavia’s development after World War I1 were strong-
ly inspired by ideology. For the concepts of regional development, the most
important were the implications of the principle of egalitarianism, with its
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policy manifestations in the form of redistributive measures. However, in prac-
tice, the real power of regions played a greater role in the implementation of
regional policy objectives than the ideologically founded pronouncements
suggested. For, not only thus “ideology has the power to transform social reality
only between certain limits and... when we ignore those limits we produce the
contrary of what was desired” [Dumont 1994], but it was also used to justify
the regional interests that hid behind it.

Table 2. Yugoslavia, republics and provinces: some basic features

shares in %
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1988. 1988. 1988. 1988 1988
Yugoslavia 100.0 100.0 100.0 100.0 100.0 100.0
Bosna-Hercegovina 20.0 177 18.9 15.3 15.7 12.8
Montenegro 5.4 3.6 2.7 32 2.4 2.0
Croatia 22.1 242 19.9 25.8 23.6 25.4
Macedonia 10.1 9.1 8.9 5.8 7.7 5.6
Slovenia 7.9 6.9 8.2 16.9 12.5 16.7
Serbia 34.5 38.5 41.5 33.0 38.0 375
Central Serbia 219 21.8 24.8 20.6 253 25.0
Kosovo-Metohia 4.2 3.6 8.0 2.8 35 22
Vojvodina 8.4 13.1 8.7 9.6 9.3 10,4

Interest-based regional configurations under a highly formalized decision-
making procedure (such as consensus, for example) inevitably resulted in the
perpetuation of decisions and the compounding of existing problems, particu-
larly if the initial outcome of interest coordination and harmonization was
based on a bad political compromise. The over-politicization of regional ques-
tions prevented the resolution of the actual problems of Yugoslavia’s regional
development. Not only did it maintain the status quo in interregional relations
but it also contributed to the rigidification of regional policy (by rendering its
instruments anachronistic and inefficient) and to its reductionist interpretation
as a policy of one region.
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Figure 5. Monoethnic municipalities in Yugoslavia in 1981
(90% + municipality inhabitants belonging to one nationality/ethnic group)

The multi-ethnic composition of the country, the federal state system and
considerable differences in the degree and structure of economic development
both between and within regions made equality the fundamental strategic goal
of Yugoslavia’s regional development during the whole period after 1945. Equal
regional development was considered not only as conducive, in the long run,
to the optimum development of the entire Yugoslav economy but also as an
essential condition for the achievement of social equality (“providing working
people and citizens with equal opportunities for work and living”) and na-
tional equality.

Yugoslavia in the period 1945-1990 has seen a considerable change in
views about the basic determinants of the strategic goals of regional develop-
ment: amended or redefined by new constitutions, (cooperative) federalism
was combined with elements of (conflict-causing) confederalism, national
equality was gradually identified with the equality of republics and provinces.
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There were also major shifts in the emphases of the components of general
development (social — national, economic — political, etc.), while in the eco-
nomic sphere both the concept of development and the institutional framework
(centrally planned economy, market-planned economy, self-management agree-
ment economy etc.) underwent fundamental changes. All this, in addition to
other factors (e.g. those of a strategic nature — “‘strategic territories” (see
[Vukmanovi¢ Tempo 1971]) as “priority regions”), resulted in the fact that the
basic goal of regional development was in certain phases realized in different
ways, i.e. in a different (social, political, economic, etc.) environment.

In economic terms, until 1965 the basic objective of the policy of regional
development — the rapid development of all accompanied by a faster development
of underdeveloped regions — had been pursued within a mainly sectorally
defined global optimum, where the development objectives of a region were
set according to the development objectives of the country as a whole. After
1965, this territorially coordinated goal system was gradually replaced by a
territorially uncoordinated goal system. The latter allowed republics — as so-
vereign agents in the Yugoslav economic environment — to pursue separate
development objectives which may have (but most often have not) corresponded
to the images of the global objective.

LEVEL OF DEVELOPMENT OF THE YUGOSLAV REPUBLICS
AND PROVINCES: CLASSIFICATION OF REGIONS

Starting from a fundamental concept according to which development is
a multi-dimensional phenomenon, our analysis of regional development levels,
i.e. regional differences, was initially based on a wide range of indicators. In
the final stages of research, a smaller number of indicators of overall regional
development levels was chosen. Among these are the following: (1) original value
of fixed assets in the social sector per working-age inhabitant; (2) share of workers
in working-age population — (1) and (2) representing “productive forces”; and
(3) gross national product — GNP per capita representing the effects of “productive
forces”.

The relative values of the indicators of economic development levels of
Yugoslav republics and provinces show that the differences between the most
developed region and the least developed region are the largest with the indica-
tor that represents the effects of “productive forces” (per capita gross national
product — GNP), and narrowest with the indicator of the employment level
(number of workers in the social sector per 1,000 working-age inhabitants:
EMP). The range of development levels of the material element of the “productive
forces” (fixed assets per working-age inhabitant: CAP) are closer to the range
within the first indicator (GNP) than within the second one (EMP). In addition
to regional policy reasons, these trends can also be explained by important
theoretical and methodological reasons: the so-called per capita indicators (such
as the above CAP and GNP) have been observed to vary more than the struc-
tural indicators (here: EMP). In fact, this is a case of two different “qualities
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of time” in which per capita and structural changes are taking place. Therefore,
these two types of indicators are useless unless they are somehow standardized.
Here standardization has been done as a prerequisite for the factor and cluster
analyses. Individual features (indicators) were replaced by a summary repre-
sentation of three characteristics of the economic development level of repub-
lics and provinces. Republics and provinces were grouped based on their re-
lationship to the level of economic development expressed in this summary
way. The relationship is measured by the distance between the points which
represent such objects (and their groups or clusters) in a multidimensional
space.

Regions were clustered together according to the degree of similarity:
those grouped first were the regions least distant from one another regardless
of their economic development levels. The results of the factor analysis clear-
ly show both the level of development and the classifying patterns of regions,
on the basis of the value of the points scored by regions on the main factors.
The main factors (taken together) explain the largest part of the variance, but
not the entire variance (in this case only a negligible percentage remained
unexplained). Cluster analysis encompassed and synthesized all the informa-
tion contained in the indicators. Thus the two methods are supplementary and
also mutually verifiable. Both can be used for the classification of regions.

Matrices of initial distances reveal that the largest difference in econom-
ic development levels was that between Slovenia and Croatia in all the observed
years. In fact, this difference divides all the observed regions into two groups.
One group consists of Slovenia only, while the second group includes all the
other republics and provinces. At first sight the latter seems highly heterogene-
ous: however, for most years, the distance between Croatia (the most developed
region in the group) and Kosovo and Metohia (the least developed region in
the group) was narrower than between Croatia and Slovenia. This dichotomy
does not reflect the true complexity of the Yugoslav situation in terms of re-
gions. The results of the factor analysis (crosschecked by cluster analysis) give
a precise picture of the actual regional differences over the 1950—1987 period:
in 1950, 1952, 1955 and 1960 Yugoslav regions fall into five groups, differ-
ently composed in each year. For all other years (except 1970), the republics
and provinces form four groups, following the same pattern of grouping (again
except 1970) with changes occurring only in the positions of the members of
the third group, i.e. central Serbia (Serbia minus the autonomous provinces of
Vojvodina and Kosovo and Metohia), Montenegro, Bosnia and Herzegovina
and Macedonia. In general, the position of certain regions on the (under)de-
velopment scale is quite stable: for instance, Slovenia, Croatia and Kosovo and
Metohia retained the same position throughout the observed period. The least
stable was Bosnia and Herzegovina, which changed its position six times over
thirty-seven years, and even changed its development classification group four
times.
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Table 3. Changes in the level of economic development; four group of regions, 1950—1987

GROUP OF REGIONS
I II I1I v
THE MOST  DEVELOPED YUGOSLAVIA UNDER THE LEAST
DEVELOPED DEVELOPED DEVELOPED
1965. 147.80 115.84 100.00 85.45 45.48
1970. 182.59 110.93 100.00 82.82 44.24
1975. 190.35 114.31 100.00 82.76 46.04
1980. 182.85 117.49 100.00 84.08 41.85
1981. 181.25 118.15 100.00 84.20 4481
1982. 177.41 118.60 100.00 84.82 42.88
1983. 177.30 118.03 100.00 85.73 43.32
1984. 186.26 118.22 100.00 86.27 41.34
1985. 192.82 116.66 100.00 84.76 42.61
1986. 201.84 114.84 100.00 84.52 41.46
1987. 203.49 117.08 100.00 82.36 39.15

The stable configuration of republics and provinces according to their
levels of economic development over the last twenty-five years of existence of
the former Yugoslavia suggests a need to define four distinct groups of regions.
The name of the group should specify the most important typical features
(typology) of republics and provinces included. Since many of these features
are structural and since only the level of economic development is discussed
here, the following names were chosen: the most developed, developed, under-
developed and the least developed groups. During the 1965-1990 period the
four groups of regions included the following republics and provinces: (1) the most
developed regions: Slovenia; (2) developed regions: Croatia and Vojvodina; (3)
underdeveloped regions: central Serbia, Montenegro, Bosnia and Herzegovina,
Macedonia; and (4) the least developed regions: Kosovo and Metohia.

STRUCTURE OF DEVELOPMENT OF
THE YUGOSLAV REPUBLICS AND PROVINCES:
AN ATTEMPT AT MAKING A TYPOLOGY OF REGIONS

Relatively minor differences in the sectoral structure of regional econo-
mies, i.e. the small influence of these structural differences on the differences
in regional efficiency can be explained by an ambition of macroeconomic
decision-makers of almost all regions to obtain, if at all possible, everything
that Yugoslavia already possessed so that “one day” regions could function as
sovereign independent states. Moreover, the completion of regional economic
structures was carried out according to the overall Yugoslav model of social-
ist industrialization. The desire to achieve self-sufficiency, in the absence of
either strong economic incentives or coercion which could induce radical struc-
tural changes, led, among other things, to the self-reproduction of the “original”
economic structure of regions (“a little bit more of the same”). According to
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the law of inertia, in an environment dominated by semi-natural, technological
and “agreement-based” (arbitrary) investment criteria, with a lack of innovation
and a strong aversion to risk, necessary structural adjustments fail to occur.
Where there are no structural changes, there are no qualitative changes either.
The absence of dynamism in institutional arrangements affected the structure
of regional economies: a rigid system resulted in a rigid structure which, in
turn, had a minimal effect on efficiency.

A comparison between the results obtained by ranking regions according
to their efficiency and those obtained by ranking regions according to the
achieved growth of production factors (employment and fixed assets) and GNP
growth clearly indicates that there was rapid growth of production factors in
underdeveloped regions. This growth was made possible by an abundant inflow
of capital. However, the way in which capital flowed into the regions (auto-
matically and without any control by the donors over its use or investments
efficiency) and the environment in which it was used (soft budget constraint,
socialization of investment risks, zero or minimum price of capital, institu-
tional and non-institutional pressure from the unemployed population, etc.)
inevitably led to non-productive employment, i.e. inefficient investment. In
other words, rapid growth of production factors in year t did not provide the
basis for self-increase in year t+1 but, instead, created a need for increased
external capital in year t+1 in order, first, to preserve the existing (inefficient)
economy and, second, to ensure new (inefficient) growth.

Inter-regional economic relations include the flow of traditional produc-
tion factors (labor and capital), the flow of information, technology, goods and
services, money flow, organizational linkage, as well as special forms of business
cooperation. The volume and structure of inter-regional relations depended on:
(a) the size of regions or their respective economic power; (b) the level of eco-
nomic development of regions; (c) the proximity (or distance) of regions, and
(d) the structure of regional economies. Since in Yugoslavia the exchange of
commodities and services was the most prominent feature of inter-regional
relations, by observing it we can get reliable data on changes in the interde-
pendence of republics and provinces.

An increasing autarky of regions was the fundamental trend in inter-re-
gional trade. In general, the most closed were the most developed and/or the
largest regions. The process of closing was the most rapid in the least developed
and smallest regions (with the exception of Macedonia), although they were
unable to catch up with the developed regions since, initially, they had been
very open in relative terms. Developed regions (Slovenia, Croatia and Vojvo-
dina) were more open in deliveries than in purchases. Trade within this group,
including central Serbia, was more intensive. Less developed regions generally
traded more with developed regions, although in the observed period links
between underdeveloped regions grew somewhat stronger (with the exception
of Kosovo and Metohia) despite the general pattern of increasing closure.

The relatively high volume of trade among neighboring regions confirms
the hypothesis that proximity is an important determinant of the intensity of
inter-regional trade. However, relations between bordering regions displayed
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a tendency to decline, while relations between distant regions grew relatively
stronger. The best examples are the relations between Slovenia and Kosovo
and Metohia, and between Montenegro and Vojvodina.

The more developed regions (Slovenia, Croatia and Vojvodina) had a
positive total trade balance. On the other hand, the total trade balance of less
developed regions (Bosnia and Herzegovina, Montenegro, Macedonia and
Kosovo and Metohia) was negative. Central Serbia also had a negative total
balance of trade. Thus, there is a noticeable regularity in terms of a correlation
between the degree of a region’s economic development and the number of
positive (or negative) balances in transactions with other regions. Vojvodina’s
specific structure of production made it an active region in terms of trade with
other regions almost without exception. Thus, the strongest influence on the
volume and the balance of trade between regions was exerted by their levels
of economic development.

With only a quick glance at regional indicator values of those (economic
and noneconomic) aspects of development that were not covered by quantitative
analysis, we can notice that, depending on the point in time we choose for our
assessment, the data can be either the determinants or the consequences of
growth. All indicators of demographic development display changes in accord-
ance with the standard conception of modernization. Thus, for example, an
increased number of households is accompanied by a decline in the number of
household members. This rule applies to all regions except Kosovo and Metohia,
where a rising number of household members occurred. Life expectancy for
both males and females improved in all regions without exception. Some of
these indicators, however, in terms of the magnitude of their change, also reveal
a strong influence of the concept of socialist industrialization. A sharp decline
in the percentage of agricultural population, from a factor greater than five (in
Montenegro) to a factor greater than two and a half (in central Serbia), is un-
paralleled in the world. One of its consequences was that the percentage of the
urban population more than doubled in all regions.

An increase in the relative significance of GNP and the value of indus-
trial fixed assets also speaks about the results of the development concept,
which was understood to be industrialization. Thus, for example, in Montene-
gro, the share of the manufacturing industry in GNP in 1987 was more than
seven times larger than in 1947, whereas on the Yugoslav level this share was
more than twice as large as in 1947. The share of industrial fixed assets also
rose considerably. Macedonia achieved the biggest increase in industrial fixed
assets, of some 70%. The ideological impact of this concept of development
was reflected in the change of GNP’s property structure. The share of the
private sector in GNP at the Yugoslav level fell 2.3 times from 1952 to 1990.
The steepest decline occurred in Slovenia and central Serbia. In Slovenia, the
private sector’s share in GNP fell 2.7 times, while in central Serbia it fell 2.6
times. An increased share of exports in GNP shows that the economy was
opening up, while an increase in the relative importance of imports of raw
materials and intermediate goods speaks of the increased import-dependence
of the economy.
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The change in the social development indicators also reflects an important
egalitarian component of the development concept thanks to which special
importance was attached to the social “superstructure.” Thus, in 1988 the
number of medical doctors per 10,000 inhabitants of Yugoslavia was almost
six times greater than in 1952, with the highest increase occurring in Macedo-
nia and Kosovo and Metohia. In Macedonia, the number of doctors per 10,000
inhabitants increased by a factor of ten and by a factor of nine in Kosovo and
Metohia. There was also a great rise in the number of junior college and uni-
versity students. The sharpest increase was recorded in Kosovo and Metohia
with zero students per 1,000 persons in the 1947/48 school year, and as many
as 19 students per 1,000 inhabitants (Yugoslav average 14.4) in 1988/89, which
represents the highest value of this indicator in comparison to other regions.
In the observed period, central Serbia had the smallest, 2.5-fold increase in the
number of students per 1,000 persons. The living standard indicators rose
sharply as well. The proportion of households with a TV set was 47 times
higher in 1981 than in 1961, and the proportion of households with a passenger
car was almost 26 times higher. The rise of these indicators was again the
sharpest in underdeveloped regions, particularly in Kosovo and Metohia.

Underdeveloped regions invested enormous effort and resources into
schools, hospitals, dwellings, the mass media and the like in order to become
“modern.” However, they were more concerned with quantity (indicators) than
with quality. The expansion of social institutions involved a direct copying of
the developed regions’ behavioral patterns and systems of values (“demonstra-
tion effect”), which caused the “revolution of rising expectations,” soon to be
replaced, however, by the “revolution of rising disappointment and frustration.”
But the social dimension was not instrumental in bringing about the expected
dynamics of the economic side of development. New rules of the game were
equally visible in consumption: here as well, modernization fostered new needs
and aspirations. Moreover, suddenly increased appetites for the consumption
of “modern” goods and services created a profound dissatisfaction with tradi-
tional living conditions, especially in rural areas. The outcome is known: the
mass exodus to industrial centers in urban areas. A workforce shortage in the
agricultural sector was accompanied by huge urban unemployment. This im-
balance had far-reaching consequences: a growing pauperization of the people
who remained in rural areas and of those who were caught in the trap of
chronic urban unemployment. Development through modernization (i.e. in-
dustrialization) resulted in income differences between individuals and social
groups, as well as between urban and rural areas. Under the circumstances —
contrary to all expectations — economic and social dualism increased. Both
types of dualism conspicuously manifested themselves in rising unemployment.

The ratio of investment to GNP is taken as an aggregate (and simplified)
representation of regional development costs. Over the 19521990 period, the
share of investment in GNP (the investment rate) varied considerably both by
sub-period and by region, ranging from 86.2% in Montenegro in the 1952—1960
sub-period to 17.4% in Vojvodina in the 1983—1990 sub-period. The investment
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rate by year ranged from 117.0% in Montenegro in 1954 to 16.6% in Vojvodina
in 1990.

For the whole period, the average rate of investment in Yugoslavia amount-
ed to 20.4%. In other words, an average one fifth of GNP was spent on investment
throughout the period. Above-average investment rates were achieved in Bosnia
and Herzegovina, Montenegro, central Serbia and Kosovo and Metohia. The
highest was the 29.7% investment rate of Kosovo and Metohia, and the lowest
was the 18.0% investment rate of Vojvodina. The average investment rate was
calculated cumulatively on the basis of GNP and investment in current prices.
Although theoretically this is the best method of calculating average investment
rates, in the case of Yugoslavia it considerably distorts the picture of the actual
situation. The reason for this are extremely high inflation rates in the last decade
of the observed period, which resulted in disproportionately greater weights being
assigned to GNP in these years than in the previous ones. On the other hand, the
last years were also characterized by a sharp decline in investment. Given all this,
the average investment rate was low relative to the rates achieved before 1979.

In some regions the investment rate exceeded the upper limit that determines
the so-called absorptive capacity of the economy. The maximum absorptive
capacity is 40% of the investment in GNP. Particularly characteristic here are
the cases of Montenegro and Kosovo and Metohia. The rate of investment for
Montenegro exceeded the upper limit in all sub-periods, except the last one,
while that of Kosovo and Metohia fell below the limit only in the first and the
last sub-periods. In two years (1953 and 1954), investment in Montenegro even
exceeded GNP, while in 30 out of 37 years, more than 40% of GNP was spent
on investment. The investment rate was above 40% in Kosovo and Metohia in
26 years, in Macedonia in 12 years, and in Bosnia and Herzegovina in 10 years.
In central Serbia investment exceeded this limit in one year (1961). In other
regions (Croatia, Slovenia and Vojvodina) in no year did the investment rate
exceed 40% of GNP.

The investment rate figures and trends by region clearly show the method
by which regional policy was to achieve the declared objective: a rapid develop-
ment of “the material base for productive forces” of all regions, along with a
faster development of “the material base for productive forces” of underdeveloped
regions. Because of the inefficiency of investments, the investment boom under
“soft budget constraints” (and universal voluntarism), which peaked in the late
1970s, resulted first in the collapse of the economy, and then of the state.

Undoubtedly, this process was also made possible by the mechanisms of
inter-regional distribution and the redistribution of income. Their effects are
aggregately shown and dimensioned relative to the key economic aggregate
— GNP. In this way, in addition to the structure, the total scope of inter-regional
financial relations was also identified. Both in real and in nominal terms, only
Kosovo and Metohia and Montenegro had a favorable balance. Other units
(including the federation) showed a deficit. A deficit also occurred in the sum
of payments and receipts prescribed by federal regulations. This widespread
deficit financing, however, did not place all the republics and provinces in the
same relative position. Some of the absolute losers turned out to be relative
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winners. These include Bosnia and Herzegovina (whose receipts stipulated by
federal regulations, in relative terms, were one and a half times higher than
payments) and Macedonia. The biggest absolute and relative losers were cen-
tral Serbia and Vojvodina, followed by Croatia and Slovenia.

Total payments prescribed by federal regulations compared to GNP show
(with the exception of Kosovo and Metohia and Slovenia) a relative regional
uniformity — from an average of 10% at the beginning to 9% at the end of the
observed period. On the other hand, total receipts prescribed by federal regu-
lations relative to GNP vary, from between 1% and 2% in Vojvodina, to be-
tween 39.47% and 47.84% in Kosovo and Metohia. This reveals a considerable
inter-regional redistributive effect. It is manifested either as a positive or neg-
ative balance of a republic or province and is then calculated as a percentage
of GNP. Kosovo and Metohia had the largest inflow of federal prescribed funds,
while Slovenia and central Serbia had the largest relative outflow. The country’s
total deficit, as that of most republics and provinces, tended to decline slightly
up to 1987, but in 1988 it was again on the increase.

By using constant prices, the payments and receipts of republics and
provinces under federal regulations have been aggregated for the 1981-1988
period. Over these eight years the largest outflow in absolute terms occurred
in central Serbia (211811 million dinars in 1980 prices), while the largest inflow
was that into Kosovo and Metohia (112501 million dinars). If we compare re-
gional shares in payments and receipts of federal prescribed funds, Kosovo
and Metohia is the biggest relative winner as well — its receipts are 12.14 times
higher than its payments. Vojvodina is the biggest relative loser — its receipts
account for only 37% of its payments.

Since this highly complicated and more importantly, conflict-causing
process of “robbing-Peter-to-pay-Paul” produced more losers than winners,
the final effect of this confused mixture of relationships is clear above all in
comparison to the objectives that inspired their establishment.

EFFICIENCY OF REGIONAL DEVELOPMENT

The efficiency of regional development, in the broadest sense, should be
evaluated by the sum total of all the results and costs of a region’s development.
Besides investments that were essential for the achievement of certain results,
there were unnecessary costs as well. This wasteful spending, as a consequence
of a negative politicization of regional development, particularly in underde-
veloped regions, gave rise to social parasitism and led to cultural disorientation
in development and eventually, since the process was a lasting one, to the so-
called parasitic involution.

The political monopoly of the Yugoslav Communist Party was one of the
three main factors which determined economic policy in general and regional
policy in particular. The other two were the federal state structure, mostly
rooted in ethnic differences, and economic planning (first of the command,
and then indicative, pseudo-indicative i.e. self-management agreement type).
The debate about party control was focused on the principles of the party’s
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organization (especially the principle of democratic centralism) under the con-
ditions of legislative decentralization of society. The federal state structure
raised two questions: of the distribution of power among the federation and
federal units and of the distribution of power between regional and local au-
thorities and economic enterprises. On top of the traditional debate about the
relative efficiency of centralized versus decentralized planning mechanisms,
economic planning opened the issue of the development priorities of certain
republics and of the level and the objectives of regional policy.
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Figure 7. Yugoslavia: average output/capital ratio (“mysterious” 1965 turn)
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The evolution of the postwar economic policy reflects the quest for a
compromise between and within the following dimensions of the political
structure: centralized political and economic power was constantly in conflict
with the legislative decentralization, the decentralization of corporate govern-
ance (“self-management socialism” gave rise to political promotion of the “au-
tonomy” of the workplace), as well as with the distributive and redistributive
regional policies. As this conflict proved basically unproductive, the compro-
mise that was reached may be considered a “bad compromise” in Edrsi’s terms
[Epmm 1986].

After many unsuccessful attempts the Yugoslavia of the 1980s was pre-
sented with the dramatic question of whether to become “a serious and respon-
sible society” with clearly defined rules of conduct. In other words, the problem
of transition from a pre-political to an authentic (pluralistic) political condition
presented itself. This also implied a transition from a pre-legal to a legal environ-
ment as well as from a pre-economic to an economic environment. The result
was an open (previously latent) general crisis, whose integral part (or more
precisely, mirror) was a crisis of regional development.

Does this mean that the fundamental, strategic objective of regional policy
(an even regional development) was merely one of the (utopian) illusions of a
revolutionary and ideologized society? The illusion was dispelled when the
external sources of finance for the Yugoslav “experiment” dried up and the
issue of post-revolutionary normalization was placed on the agenda. Indeed,
two questions, stripped of their regional or rather regionalist cloak, in which
they had frequently been wrapped throughout the postwar period, were brought
out into the open:

(@) What is a republic — a region or a national state?

People living in a republic developed a consciousness about their terri-
tory as a political entity, since their region was either once an independent state
or aspired to become one. Additionally, the republics had legal guarantees for
this, especially under the 1974 Constitution. Moreover, the self-assertion of
republics was reinforced by autarkic practices stemming from Stalinist and
Kardeljist economic theories.

(b) What is Yugoslavia —a common and lasting framework for answering
the “national questions” of Yugoslav nations or a provisional establishment, a
waiting room in which everyone was hoping to grab an opportunity for their
separate solutions or the achievement of “thousand-year-old dreams” of state
sovereignty?

All this had already been strikingly evident (particularly since 1965) in
the philosophy of regional development in the form of: (a) a refusal to accept
the need for regional policy at the federal level; and (b) double standards — one
regional logic was applied at the federal level, another at the republican. An
illustrative example is the operationalization of equality as the principle that
underlined the long-term, strategic goal of regional development. With refer-
ence to territory and space, this goal was defined as an evenness of regional
development, while with reference to the citizen, social or ethnic group it was
defined as equality. How was territorial, national, social, civil (or whatever)
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equality to be achieved through instruments and objectives of regional policy?
With great difficulty, of course, particularly insofar as, by an impossible sim-
plification, the republic, nation and state were equated. What were the chanc-
es of achieving national equality on the part of the members of the Yugoslav
nations who lived outside the “mother” republic, especially when they were
unable to act as subjects at the level of the collective?

REGIONAL DISPARITIES

A good illustration of this are the results of a quantitative analysis of the
extent to which the objective of inter-regional equality was achieved. Unlike
Williamson [Williamson 1965], whose international comparison of regional
disparities was made in terms of per capita GNP only, here we have included
employment per 1,000 working-age inhabitants and fixed assets per working-age
inhabitant — with V, and ¥, being measures of relative regional differences, and
M ameasure of absolute regional differences. Moreover, ¥ is a weighted measure
of regional differences, since squares of the deviations in regional indicator
values and indicator values for Yugoslavia are weighted by the share of wor-
king-age population or total population in the corresponding aggregate at the
Yugoslav level. The measure of absolute differences is also a weighted quan-
tity, with the weights being the same as in the calculation of V). In order to
determine the pattern of regional differences over the observed period (1952—
1990) each series of obtained values was regressed with relation to time, i.e.
the trend functions were estimated. For each series of values of regional dif-
ferences, we specified and estimated three basic functional (co)relations, with
time as an independent variable: linear, log-linear and semi-logarithmic. The
criterion by which a trend function for each series of values of the dependent
variable was chosen was the statistical significance of the estimated parameter
[ and the statistical significance of the estimated function measured by the
coefficient of determination.

The trend of regional differences in employment per 1,000 working-age
inhabitants in terms of the V, measure shows several sub-periods. From 1952
to 1961 regional differences in employment fluctuated following a downward
trend. From 1961 to 1964 they were on the increase, then from 1964 to 1972
they fluctuated again but followed no marked downward or upward trend. From
1972 to 1979 constant growth in regional differences was observed, and from
1979 to the end of the observed period (1990) they decreased each year. It is
this continuous decline in regional differences over the last nine years that
mostly determined the downward trend for the whole period. From the type of
trend function (a semi-logarithmic one) it can be inferred that relative regional
differences in employment per 1,000 working-age inhabitants measured by
V, rapidly decreased over the whole observed period (1952-1990).

A similar trend of relative regional differences was obtained for the 7,
indicator. There is also a significant decrease in relative regional differences.
Here again, the type of trend function shows an accelerated decline in relative
regional differences. However, the estimated value of coefficient f in this
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function is smaller than in the case of the ¥, indicator, as a logical result of the
fact that the ¥, indicator was calculated by weighting the squares of deviation.

The trend of relative regional differences in the value of fixed assets per
working-age inhabitant measured by both indicators (¥, and V)) clearly shows
two sub-periods. In terms of V,, relative regional differences decreased over
the first sub-period (1952719715, but then increased over the second sub-peri-
od (1971-1988). The trend of relative regional differences over the first sub-
period is best described by the semi-logarithmic trend function, which means
that these decreased at a diminishing rate. The trend of regional differences
over the second period is best described by a linear trend function, which means
that differences increased at a constant rate £. In terms of V,, however, as
early as 1967 the trend of relative regional differences in the value of fixed
assets reversed. They had decreased up to this year, and then started to increase.
The trend of relative regional differences over the first sub-period (1952—-1967)
is best represented by a linear trend function, which suggests that differences
decreased at a constant rate £. A linear trend is also characteristic of the re-
gional differences over the second sub-period (1967-1990), but the value of the
estimated parameter S is positive, which means that differences widened by a
constant coefficient. But when the whole period is considered in terms of both
indicators (¥, and V), the downward trend of relative regional differences per
working-age inhabitant prevails. In both cases trends are best depicted by the
semi-logarithmic trend function, which indicates that over time regional dif-
ferences decreased at a diminishing rate.

Relative regional differences in GNP per capita clearly follow an upward
trend, either measured by ¥, or V,. In both cases this trend is best described
by the semi-logarithmic trend function with the logarithmically computed
dependent variable. This means that relative regional differences in per capita
GNP widened at an increasing rate.

In regard to absolute regional differences in employment per 1,000 work-
ing-age inhabitants, there are four sub-periods with different tendencies. During
the 1952—-1964 sub-period absolute differences increased, during the 1964—1971
period they decreased, then increased again in the 1971-1979 period. Finally,
from 1979 to 1990 they diminished year by year. When the whole (1952—-1990)
period is considered, absolute differences in terms of this indicator clearly
demonstrate a downward tendency. This is confirmed by the estimated func-
tion of the semi-logarithmic trend, according to which absolute regional dif-
ferences in employment per 1,000 working-age inhabitants diminished at an
increasing rate.

However, absolute regional differences in the value of fixed assets per
working-age inhabitant display no common tendency for the observed period
as a whole (1952—1990). This is confirmed by an insignificant value of a pa-
rameter estimated against time in all trend functions which were estimated for
the entire period. There are four sub-periods. First, from 1952 to 1954, when
differences grew at a constant coefficient; second, from 1954 to 1962, when
differences declined at a constant coefficient; third, from 1962 to 1974, when
the absolute differences between regions increased; and fourth, from 1974 to
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1990, when absolute differences in the value of fixed assets per working-age
inhabitant increased again, but faster than in the preceding sub-period.

In terms of per capita GNP as an absolute indicator, regional differences
have the same trend as in the case of the V, and V, indicators. Absolute re-
gional differences also display an upward tendency over the whole period
(1952—-1990). Judging by the form of the trend function that best describes the
tendencies in these absolute differences, the latter rapidly increased.

Results of the analysis show that both relative and absolute regional dif-
ferences in employment and fixed assets declined during the observed period.
Moreover, the decline of differences in employment was steep, while in fixed
assets it was gradual. In the last decade, however, both absolute and relative
differences between regions in terms of fixed assets increased. In terms of
GNP, both relative and absolute differences rapidly widened during the entire
period observed.

In principle, the Yugoslav system belonged to an egalitarian model, be-
cause it “generalized equality in production relations into a global principle of
societal organization.” In its initial stage, the state administrative concept of
equality was dominant: economic equality was seen as an expansion of state
property. The introduction of self-management, of “socialist commodity pro-
duction” and the growing importance of the national state were accompanied by
shifts in emphasis regarding the attainment of egalitarian objectives. In addi-
tion, there was a change in the level of operationalization of these objectives,
i.e. in their implementation.

CHANGING CONCEPTS OF YUGOSLAV
REGIONAL DEVELOPMENT

At regional levels, this implied a change in the concept of Yugoslav re-
gional development. Until 1965 there had been several attempts to formulate
Yugoslav regional policy. From 1965 Yugoslav regional development was seen
almost exclusively as “the development of republics and provinces.” Besides,
at the federal level only less developed republics and provinces were the focus
of attention. Somewhat later (after 1970, when more attention was being paid
to territorial evenness within federal units) the same principle was applied at
the intraregional level (as a rule, only underdeveloped municipalities /“com-
munes’/ were given aid). Since policy was not conducted at the societal level,
strictly speaking there was no socialist model of inter-regional equality. In East-
ern European countries and the USSR, all regions were covered by regional
policy. On the contrary, in the developed countries of the West regional policy
is focused on the so called “critical” (or “problem’) regions. Thus, regional
policy is only “a corrective” — it is not comprehensive as is the case with col-
lectivist societies.

In the case of Yugoslavia, in regard to the regional issue, the existing model
was a hybrid rather than a strictly egalitarian one. In addition to the case mentioned,
its hybrid character is explicit in another important segment of the policy of
regional equality. The equality of chances and conditions at the regional level
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implied an equalization of the “productive forces” of unevenly developed regions,
i.e. a transfer of capital to underdeveloped regions and above average growth of
(productive) employment there; equal participation in results, however, implied
a reduction of regional disparities in terms of per capita GNP. The latter, “eclectic”
feature of regional policy combined a “civil” concept of equality (as equality
of conditions) with a Stalinist “naturalist” concept of development as quantita-
tive growth of all productive forces. In the USSR, at least conceptually (and in
practice) the socialist concept of equality (as equal participation in results) was
consistently pursued: people should have equal living standards in whatever
region they lived. At the same time, productive forces could grow at different
rates, which meant that, guided by economic logic, regions should make the best
use of their comparative advantages and thus enable the optimum distribution
of productive forces throughout the country.

The example of inconsistency in the conceptualization and the practice of
Yugoslav regional development may also be illustrated by the application of
double standards in regional policy. Whereas inter-regionally the egalitarian
principle was pursued, with constant requests for resources to help redress
regional disparities, within regions, contrary to proclamations, the more devel-
oped parts (municipalities) were given priority while the less developed were
marginalized.

The principle of evenness at first operationalized as “a rapid development
of all accompanied by a faster development of underdeveloped regions” sub-
sequently implies quantification in the form of concrete (planned) targets. Since
there was no institutional (above all, market) test of regional development ef-
ficiency and the underlying principle was the (“natural”) dialectic that quantity
(automatically) brings about quality, i.e. that growth generates development,
the choice of quantitative representation of regional development objectives was
understandable. In principle, the stronger political pressure there was for quick,
direct, and tangible results of development, the more marked were the prefer-
ences for quantitative representations of development objectives. An illustrative
example is the way in which development objectives of less developed regions
were formulated in medium-term federal plans: as a rule, the less developed a
region was, the greater were its development aspirations. Under the circumstances,
quantitative dimensions were the focus of attention because they were usually
more visible. The more visible they were, the higher their significance as symbols
of development. Yugoslav regional (and global) development is a striking exam-
ple of symbolic modernization. The way in which objectives were formulated
also shows that the policy of regional development was to a great extent sym-
bolic instead of leading to actual (qualitative) changes. First to be financed were
“prestige projects” and an illusion of “exuberant” growth was created, while
behind that facade, in the absence of effective control, there usually flourished
corruption and various sorts of theft. Elements of parasitism grew stronger, the
social climate was redistributive (the welfare effect of investment came first)
rather than productive (the productivity effect was neglected). Under the banner
of equality, pure and simple redistribution in favor of parasitic social strata took
place, usually in the “gray zone,” outside public control, brokered by the elite.
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INTER-REGIONAL REDISTRIBUTION

Mechanisms for transferring resources from developed to underdeveloped
regions were also inconsistently conceived: the collection of transfer resources
was centralized (through the Federal Fund), whereas the way in which these
resources were used was decentralized (any control of their use was considered
a violation of republican/provincial sovereignty!). This further reinforced the
autarkic practice which was a logical consequence of the (Stalinist or Kardeljist)
“metaeconomic” theory. Such a transfer mechanism, however, was the cause for
dissatisfaction on both sides: among the donors as well as among the receivers
of funds. The more developed regions objected to the high priority given to
inter-regional redistribution, while the less developed regions defied the growing
tendency towards the application of distributive criteria (particularly of profi-
tability) in investment evaluation and fiercely opposed the very idea of control
over the use of transferred resources.

The model of “pooling labor and resources” (directly and through the
Federal Fund) is a good illustration of how the illusion of regional development
problem solving was produced. First, the illusion was created that there was
harmony at micro and macro levels, while any arising conflict was suppressed
by overregulation instead of being openly and clearly articulated and effec-
tively resolved. Behind an apparent absence of conflicts, the inner conflict
escalated to the extent that it had to be resolved in the Clausewitzian way — by
violence. The violence, in turn, completely delegitimized the system and its
nomenklatura.

NATIONAL QUESTION

Thus, in the end, the much praised quality (a peculiarity bordering on
unparalleled originality, unique authenticity) of Yugoslav regional and global
development proved to be only a fragile illusion which was dispelled quickly
but not painlessly. This was preceded by the activation of built-in destabilizers
so that it could plausibly be argued that the disintegration was a planned pro-
cess. Since its establishment, Yugoslavia was constantly plagued, either disgui-
sedly or openly, by various national strategies for the break-up of the federal state:
for some of its nations Yugoslavia was a final solution, whereas others consid-
ered it only a transitory framework, a waiting-room in which stalk their own,
separate solutions. Therefore, the policy of regional development was to a great
extent a policy of investing in ethnicity and state sovereignty, i.e. in national
independence which was often (naively) believed to be attainable through
economic independence. While opting for economic isolation from the rest of
the country, the separatist republics tended to open up politically, primarily by
“appealing” to an international factor to take “democratic’ control. The “xen-
ophiles” with separatist inclinations tended to internationalize “their” cause,
lacking the power to achieve their “thousand-year-old dream” of independence.
On the other hand, the xenophobes that remained in the existing state ignored
the importance of the international factor and therefore paid a much higher
price in defending and safeguarding their vital interests.
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In single-party mobilization systems — such as the Yugoslav system after
1945 — inter-regional policy, or any other policy, cannot be dissociated from
its ideological underpinnings. This is particularly true of inter-ethnic and inter-
republican relations, whose framework and direction was set by an explicit,
full-fledged national politics derived from the Marxist—Leninist ideological
postulates of the system. Lenin argues that “all definitions in general have only
a conditional and relative meaning,” and so does the definition of nation, par-
ticularly with regard to its dialectical and historical connections with class and
society. These connections are not defined by any universal rule. Labor parties
are entitled to “differentiated” political strategies, Lenin points out. So, labor
parties of an “oppressive nation” are entitled to insist upon the “right of an
oppressed nation to secession,” whereas the labor party of “an oppressed na-
tion” should insist on “the right to unification.” A big nation has to accept a
certain inequality in relation to a small nation. In this way, it would give up
the advantages that it unjustifiably gained during the previous period of his-
torical development, as well as the advantages stemming from the mere fact
of its numerical superiority over small nations. The right of each nation to
self-determination, uncompromisingly defended by Lenin, coincides with the
interests of the proletariat, i.e. of the communist revolution. The latter has
international aspirations and in this regard the “national question” itself be-
comes a global issue — it is directly associated with the establishment of the
Communist New World Order. Therefore, wherever nationalism is subversive
of an existing (noncommunist) order, “the right of oppressed nations to self-
determination” should be “unwaveringly” supported. For Lenin, national self-
determination means “political self-determination, the right to secession and
establishment of an independent state.” The right of a nation to self-determi-
nation, according to Lenin, is an uncompromising principle of political democ-
racy. But it also means a complete equalization (?!) of nations in terms of
economy, culture and education. In a multinational community, with mark-
edly uneven development, “under socialism,” this implies an active policy of
national equality, in other words a considerable redistribution of the “conditions
and results” of development or, in regional policy terms, an “even regional
development.”

Despite assertions of official ideologues that the politics dealing with the
national question was consistent at least since 1925, several stages in the develop-
ment of the Yugoslav communists’ national politics are noticeable. These are:
(1) 1919-1923: defense of centralism and unitarism, the concept of the three-name
(Serbo-Croat-Slovenian) people; (2) 1923—1928: internal disputes between the
left wing and the right wing of the Party; (3) 1928—1934: the period of the
Comintern, marked by the Comintern order to split Yugoslavia into separate,
ethnically homogenous national states; (4) 1934—1943: recognition of the right
to national self-determination, coupled with the desire to preserve the unity
of the socialist Yugoslavia; (5) 1943—1964: federalism characterized by the
disjunction of the republics and nations, and the more implicitly than explicitly
formulated idea of Yugoslavism; (6) 1964—1974/1992: dismissal of Yugoslavism
and the identification of nations with republics and, consequently, of inter-ethnic
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with inter-republican relationships; and (7) 1974—1992: consensualism and the
disintegration of the state.

The idea of national economies (i.e. economies of republics and provinces
in which national working classes — through their /party/ states — freely use their
national surplus values) emerged in the “sixth stage” of the evolution of the
Party’s national politics, beginning in /964 when the 8 Congress of the League
of Communists of Yugoslavia laid the ideological foundations for the identification
of nations with republics, i.e. of inter-ethnic with inter-republican relations.

The idea and the practice of “national economies” was accompanied by
a variety of ideological rationalizations. Two fundamental attitudes that pro-
vided plausible grounds for republican and provincial economies to become
“national economies” were: (a) that “national economies” ... “are a safeguard
against unequal relationships and against any attempts at exploitation”
[HadZiomerovi¢ 1989]; and (b) that “national economies” promote national
independence and state sovereignty. Thus, the economy was defined in strict-
ly functional terms, in terms of promoting state sovereignty: the completion of
protected economic structures of republics and provinces, i.e. the creation of
“national economies spring out of a natural need to secure the strongest and safest
possible foundation for the economic independence implied by sovereignty”
[HadZiomerovi¢ 1989]°.

The degrees of external dependence and of autarky, however, did not prove
to be inversely proportional, as was believed by the break-up theorists. That
dependence and autarky are not mutually exclusive (i.e. that autarky is no
remedy for dependence) is illustrated by numerous examples of underdeveloped
countries whose dependence has grown shifting from consumer goods to pro-
duction goods. As imports and particularly technological dependence increased
so did the overall dependence. Also, dependence is usually associated with the
market as — in Marxist terms — an exploitative institutional mechanism per se.
Did the market enable transfers of income from underdeveloped to developed
Yugoslav regions? Perhaps it did, inasmuch as the market existed. It should be
noted that in Yugoslavia certain functions of the market (the allocative function,
for instance) hardly ever performed. The market was parceled: inter-republican
trade kept declining. Actually, there was no single Yugoslav market for goods,
let alone for factors of production. Besides, developed regions (potential ex-
ploiters) and underdeveloped regions (potentially exploited) were closing their
respective regional markets with an almost equal intensity.

2 “Yugoslav authors argue about whether the degree of autarky among regions actually in-
creased. Ocic (1986a) points to evidence of declining interregional trade flows in the 1970s. He sees
this as the result of the constitutional amendments of 1971 limiting interregional banking, and the
Constitution of 1974, which formally devolved authority to regional governments. Similarly, Kraft
(1989) shows that the structure of regional industrial capital stocks has converged over time, reinforc-
ing the notion of increased autarky. Bicanic (1988) argues that autarkic development was simply
a response to an extremely rigid and dysfunctional economic system. Hence autarky was driven
by a need to adapt, rather than a desire for autarky per se. Burkett and Skegro (1988), on the other
hand, argue that there is no evidence of systematic change in the degree of autarky. Using three
different measures, they find no time trend for variables measuring autarky.” [Kraft 1989: 24]
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In the case of Yugoslavia one could hardly speak of classic (market) ex-
ploitation, in view of the fundamentally anti-market orientation of the system
in all its forms — from the centrally planned to the consensual. Exploitation
was a matter of position and status, involving, first, the monopoly to create
institutions and, then, the very place in the power structure. As the power
centers were mostly located in the sphere of politics rather than of the economy,
the crucial role in both social and regional (national) exploitation was played
by the privileged social groups, republics and nations.

The domination of the political sphere over the economic one, from the
point of view of Yugoslav regional development, manifested itself in the strong
action of the political elites of the loosely connected federal units towards
increasing closure of the republic/provincial economies. The insistence of these
“elites” on the creation of six “national” economies meant an anachronistic,
anti-developmental fragmentation of the Yugoslav economic (and not only
economic) space. The creation of “national” economies provided the basis for
a qualitative change in the organization of the state: the creation of several
independent, sovereign states vis-a-vis the federation.

The process of putting into practice the concept of national economies (with
corresponding autarkic tendencies) led to a continuous slowdown in Yugoslavia’s
economic growth, its diminishing competitiveness and growing dependence.
Concurrently, the process was a source of constant political instability and harsh
conflicts. The concept of national economies brought diverse “passions” into the
economic sphere, which more than any other sphere should be ruled by reason.
So, this sphere (otherwise the primary, and in developed countries almost
exclusive source of conflicts of interest) lent additional strength to an already
strong and objectively determined secondary line of conflicts (race, religion,
nation and language) so characteristic of developing countries.

The two ideological and political cornerstones of the post-war Yugoslav
“commonwealth” were the following: (a) that the socialist society will manage
to solve the problem of uneven (economic) regional development, unsolvable
under capitalism; and (b) that only socialism makes national harmony and
equality possible. Was the regional problem solved (or at least alleviated) in
the socialist, federal republic of Yugoslavia? Were national equality and har-
mony achieved? The answer is definitely negative: Yugoslavia's development
after 1945 and after 1965 showed the end of the path of decentralization with-
out democracy and without efficient mechanisms of economic cohesion, with
arbitrary inter-regional redistribution and a permanently suboptimal global
allocation of resources. The heightening effect of centripetal forces led the
Yugoslav economy, state and society ... into disintegration, eventually taking
the form of an explosion.

THE ROLE OF NATION AND NATIONALISM
IN THE BREAK-UP OF YUGOSLAVIA

The role of nation and nationalism in the break-up of Yugoslavia is twofold.
It has its (a) international and (b) internal aspects.
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In more recent history, because of its subversive nature, nationalism has
been the most suitable vehicle for breaking up large (especially multinational)
states. Today, the leading actors in world politics use it, first and foremost, to
dismantle the Soviet (communist) empire. Here, Yugoslavia served as a guinea
pig for testing the mechanism of the New World Order (NWO). In the vocabulary
of the NWO protagonists both the Russians and the Serbs are referred to as
expansionist and conquering, i.e. as imperialistic (“oppressive”) nations. This
is not the only correspondence between the NWO and Marxist—Leninist (com-
munist) terminologies. The latest NWO, like communism, also has planetary
ambitions and, in its purpose and essence, though not in terminology (which
is democratic), is equally revolutionary, because the change is so universal and
radical that it can only be effected by force. Therefore, it is concerned neither
with legality nor with legitimacy. The fight against communism is used as a
justification for secessionism — anti-communism is an alibi not only for sepa-
ratism, but also for various kinds of selective (inconsistent, i.e. ad hoc) foreign
intervention. The NWO means a victory of the bourgeois principle over the
proletarian principle and therefore nationalism is always supported because it is
now primarily anti-communist in nature. The New World Order uses nationa-
lism to score a victory over communism but, fundamentally, not to promote the
nation, rather to negate it. Just as the nation (nationalism) is a temporary aid
to the proletariat in its struggle against capitalism and for the Communist New
World Order, so is it to the Anti-communist New World Order. The New World
Order is, thus, not only anti-communist but also anti-national (it advocates “a
confederation of regions” which is why it is being introduced into the “Old
Continent” as “the Europe of regions”).

Within Yugoslavia, various nationalisms were used, on the one hand, as
an ideology of separatists, and as a demagogy of (caste rather than crypto-
communist) elites, on the other. They used it to mobilize their “own’ national
“masses” and pit them against others for the purpose of preserving and strength-
ening their own power. The ideological heritage of (Austro-)Marxism pro-
vided many good ideas for the “nationalization” of socialism and communism
(in the form of national communism) so that for the “new” ideologues (Kardelj
and the like) it was not difficult to devise different varieties of Marxist, social-
ist, self-management... doctrines that were in line with different stages of
“building socialism.” At the end of this road arose the question of whether
these were stages in the progress of the socialist society or stages in attaining
strategic goals of the national development of various Yugoslav nations.

Differences in traditional national programs occasionally manifested in
the form of “crises of growth” (e.g. around 1970). In the 1990s, previously
carefully hidden behind the screen of communist, socialist and self-management
phraseology, the long-term strategies of the secessionist nations (primarily the
Slovenians and Croats) dramatically came to the fore, or, in other words, the
last stage in the achievement of national goals and interests was launched.
Victory in this stage is usually won by the cunning of the secessionist political
mind, strongly supported and aided by a foreign factor. However, it seems that
the internal factors of the break-up were dominant, at least in the initial stages
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of the process. In the beginning, actions of the foreign factor were discreet,
but then acquired a more direct form of supporting the integration of some
parts of Yugoslavia into (Central) Europe (Alpe—Adria), ending in military
assistance to the secessionist Yugoslav nations and even with a threat of inter-
national armed intervention against “uncooperative” Serbs.

THE POLITICAL AND ECONOMIC OBJECTIVES
OF SEPARATISM

For Marxists, revolutions were national in their form and class in their
content. Yugoslav separatist (r)evolutions (except in their final stages) were
“class” in form (ideology), and national in content. But did they, in the Yugoslav
case, imply only a victory of the national idea or of the communist idea (as
well)? The boundaries of the newly emerged states are communist, and so was
the idea of achieving national “equality” through secession. It should be noted
here that objections pointing to the risk of the disintegration of a state were
overruled by Lenin with the following question: “from the point of view of
democracy in general, and of the proletarian movement in particular... is there
any freedom greater than the freedom to secede, freedom to create an inde-
pendent national state?”” In the Yugoslav case, Lenin’s concept of the right to
national self-determination, ultimately seen as the right to secession, prevailed
over the current Western (“civil”) concept of this right as the right to choose
the type of government within (“inviolable”) state borders. With a triumph of
the Leninist concept of the right to national self-determination, that is with a
triumph of the separatist revolution, the Yugoslav state collapsed and so did
Yugoslavism as pseudo-religious zeal.
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It is usually thought that a growing region—center disparity should for the
most part be attributed to economic exploitation, with the region being the
victim. Schumacher [Schumacher 1973] argues that it is “the normal case...
that the poor provinces wish to separate from the rich, while the rich want to hold
on because they know that exploitation of the poor within one’s own frontiers is
infinitely easier than exploitation of the poor beyond them.” It is undoubtedly
true that a separatist movement is very strong in regions that lag behind the
average economic development of the country of which they are part. Hansen
points out that economic backwardness of poor regions should not be equated
with their exploitation by the rich, particularly because the latter usually sub-
sidize the former (in many different ways). Therefore, an analysis of exploitation
costs suffered by a given region and of its benefits from subsidies could reveal
whether it is a “loser” or actually a “winner.” Because, according to Hansen
[Hansen 1978], in region—center disputes “the central issue is more likely to
be regional equality than national efficiency.”

This is also true for cases when the rich regions believe that they are being
exploited by the poor regions. However accurate the cost-benefit analysis of
inter-regional relations, it cannot solve the problem of inter-regional conflicts by
itself. Whether subsidized or exploited, a region may strive for independence
for non-economic reasons. Actually, regions with strong separatist movements
are characterized by a cultural identity which their inhabitants want to preserve.
Most often, the question of cultural identity is intertwined with the economic
motives for separation, combining into a more general question — that of power.

In the attainment of a non-economic goal of separatism, besides formulating
political arguments in favor of separatism, often used are economic problems
that have great significance for decision-making connected with political choice.
When a struggle for separatist status is only politically motivated, the cost of
separation and the possible adverse consequences for a given region are not
much of an issue. It is believed that in the case of strong political will for in-
dependence considerable economic sacrifices are acceptable. The economic
consequences of independence are usually taken to be relative or even irrelevant
when politics prevails over economy, and particularly if separation is taking place
in a subsistence (more precisely, semi-natural) rather than a market economy,
as was the case with Yugoslavia.

The political and economic objectives of separatism are often incompatible,
partly because very few separations in history have been achieved by “con-
sensus” (they have mostly been characterized by bloody wars, the costs of
which in terms of material destruction and human lives should also be charged,
contrary to usual practice, to separation accounts). Another form of incongruity
between the economic and the political objectives of separatism is that, even
when a region achieves political independence it remains dependent in trade,
in putting joint ventures into operation etc. because of the previously established
relationship of technological and economic interdependence between regions.
That is why secession is often preceded by a policy to decrease dependence
through a geographical redirection of economic flows or through increased self-
reliance (autarky), coupled with a kind of a general self-segregation which, under
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a widespread political arbitrariness, appears to be an easier and faster way to
independence. That a “break-up” and independence are not positively cor-
related is illustrated by numerous cases among which, as we have already
shown, the Yugoslav case is very striking. A “fast and easy” way relatively
quickly shows its real costs. And thus a need arises for a (relative) decline in
real income to be increasingly compensated by the so-called psychic income
(Albert Breton [Breton 1964]).

MULTI-ETHNICITY, FEDERALISM AND REGIONALISM

Multi-ethnicity has served to justify the establishment of federalism in
Yugoslavia. Federalism as a method of solving the national question (in the
Leninist model) was the reason for the reconstruction of Yugoslavia on federal
principles in 1943, which was confirmed by the Constitution of January 31, 1946,
after the Communist Party of Yugoslavia took power by revolution in 1945.
Such a “solution” is also rooted in the Party’s interwar concept of the national
question. The Comintern spirit based on the idea of breaking-up Yugoslavia
was to mark almost half a century of Yugoslavia’s history. This idea, following
a systematic political, legal, economic, cultural and media groundwork, would
finally be implemented through enormous violence.

Confederation Federation
(Staatenbund) (Bundesstaat)
International-legal form of a community State-legal form of a community
Sovereignty resides in member states Sovereignty resides in the federation

Joint decision-making on issues of joint
interest based on an international agreement
(treaty)

Participation of member states in constituting
the federal political will

Passing of laws is in the jurisdiction of
member states if it is not transferred to
the community’s organs

State authority is divided between
the federation and member states

Examples: Examples:
Union of Swiss Cantons from 1803 to 1848 Switzerland after 1848
German Confederation from 1815 to 1866 Federal Republic of Germany
USA from 1778 to 1787 USA after 1787
India

Unitary state

Administrative decentralization Centralization

Passing of laws is in the jurisdiction of central authorities

T — ; Centralized state governance
It is limited by decisions stemming from the autonomous

jurisdiction of regional and/or local self-government units

Examples: Examples:
Gre‘}iﬁ;‘ta‘“ Germany from 1933 to 1945

Modified according to [Walper 1970:10]
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After 1945, several federal projects were tested in Yugoslavia. Yugoslav
federalism was becoming increasingly formalized in procedure, ever more
complex, rigid and inconsistent, and thus less and less practicable. In the final
analysis, of all its potentially strong and weak points, federalism in Yugoslavia
displayed more of the latter.

Costs Costs
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X Y
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I Number of state units I
I Degree of centralization I
I > 1
Federative state Unitary state

Figure 12. Federation: optimal degree of (de)centralization
where:
X — costs of decentralization (,,spillovers “, diseconomies of scale, etc.)
Y — costs of centralization (costs of the increased coordination, etc.)

In the Yugoslav case, federalism based solely on ethnic principles (intro-
duced in the 1960s) could have functioned only if the complex, heterogenous
Yugoslav reality was simplified to such a degree as to equate ethnic and re-
publican boundaries, despite the fact that they rarely coincided. So simplified,
the Yugoslav federal system — devised along ethnic lines — fixed the borders,
directed the communications system, set the patterns of economic life, defined
the limits and the directions of population movements, established the param-
eters of political life and political conflicts.

This type of federalism proved to be an inefficient mechanism for resolv-
ing conflicts and managing crises. Federalism based on regionalist principles
was not given an opportunity to display its qualities. It was constantly under
ideological attacks as being a disguised unitarism, hegemonism etc. Thus, for
example, a proposal made by Slovenian scholars in the 1950s that Yugoslavia,
according to the principles of economic geography, should be divided into four
macro-regions did not stand a chance of being seriously considered by the
political factors. Any subsequent hint at the possibility of introducing federalism
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based on regional and developmental criteria was condemned as “an attempt
at restoring banovinas” (multiethnic administrative subdivisions of Yugoslavia
before 1941).

The 1974 constitutional model of federalism was implemented and insti-
tutionalized on the basis of plural national sovereignty which, “being confed-
erally intact, sucked into its realm every issue raised at the federal level. Thus,
in Yugoslavia, all issues of development, modernization, new technology, infor-
mation systems, democratization etc., by the sheer manner by which they were
raised and resolved, were turned into vital national questions and thereby into
official inter-ethnic disputes” [Samardzi¢ 1992].

All things considered, federalism in Yugoslavia could not but fail: sham
democracy in a (withering) state without the rule of law, with a semi-natural
inefficient economy, an absolute “ethnicization” of all relationships and the
negative politicization of each and every question could only result in a “facade
federalism.” Consequently, what failed was not “real” but distorted federalism.
It did fail, but was the federalist idea, the idea of democratic federalism de-
feated in Yugoslavia? If all the preconditions for constitutional and demo-
cratic federalism had been satisfied, would Yugoslav federalism have been able
to resolve the question of “plural national sovereignty,” which, indeed under
extremely unfavorable conditions, it has thus far failed to do.

FROM UTOPIA TO DYSTOPIA

The Yugoslavia established in 1918 and reconstructed along federal lines
in 1943 is gone. The circle is closed. It was a long journey from positive to
negatlve utopia (dystopia): from a nonexistent place to a bad, grim one. Dystopia
is a common designation for the post-communist chaos and the post-Yugoslav
chaos. With the collapse of the Titoist regime, the federal state also collapsed
(because it was an ideological, party-based and not a legal state). The ideology
was utopian; thus Yugoslavia (un)justifiably (?) shared its destiny.

Would the destiny of the second Yugoslavia have been the same indepen-
dently of this? In other words, was the first Yugoslavia utopian as well? It was
also an ideological state, based on an idea of integral Yugoslavism. Therefore,
it also was a forced community, an “amalgam” produced primarily by ideo-
logical coercion. Yugoslavia as an unforced community could, in principle, be
established as a community of interests, of probably loosely connected parts:
democracy within it could work, because, as Kielmansegg argues, it can only
endure a plurality of interests, to a lesser extent a plurality of values, but almost
to no extent a plurality of identities [Kielmansegg 1991]. Can Yugoslavia sur-
vive as a voluntary spiritual community? A positive answer presupposes the
existence of a Yugoslav nation, that is a Yugoslav national (spiritual) identity,
since experience tells us that only a nation is a spiritual community.

Was there a Yugoslav “we” consciousness? It is evident that since 1918
there have been different perceptions (and different projections) of Yugoslavia:
it turned out that some nations saw Yugoslavia (and subsequently communism)
only as a vehicle for achieving some other (national strategic) goals, whereas
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for other nations Yugoslavia was a utopian ideal. The fall of communism in
Eastern Europe provided the former with an opportunity to implement their
strategic ideas (a sovereign state and national independence), while the latter
saw Yugoslavia as the “final” solution.

Was the break-up of Yugoslavia chiefly caused by external factors, or
should most of the blame for Yugoslavia’s exit from the historical stage be laid
on internal factors? There are those who argue that “Yugoslavia was created
by Europe” [Ekmeci¢ https:/www.novosti.rs/c/drustvo/vesti/947083/evropa-
gradila-razgradila-jugoslaviju-akademik-milorad-ekmecico-istorijskim-pret-
postavkama-radjanja-zajednicke-drzave], implying that Europe can also destroy
it if it so chooses, and others who find that internal events have played a crucial
role. According to the latter, all that happened in Yugoslavia from 1918 to 1929,
1934, 1937, 1941, 1943, 1945, 1964, 1968, 1971 to 1974... inevitably (?) led to what
happened in 1990, 1991 and 1992. This article is not designed to analyze either
the underlying or the immediate causes of current events on the territory of
the former Yugoslavia. But, despite the absence of a “historical distance,” it
seems that the thesis proposed at the beginning of this study about the impor-
tance of the regional problem has been confirmed: the regional problem was
dramatically interrelated with the major issues of a multinational, federal,
socialist community; thus, the study of the former has undoubtedly provided
a clearer perception, explanation and understanding of the latter.
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Figure 13. (de)centralization and (dis)integration

The Yugoslav pendulum swung ever closer to the point of disintegration,
built-in “destabilizers” were activated, the (un)planned collapse of the state
took place. This break-up was significantly facilitated by the regional policy,
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particularly by the formulation and operationalization of regional development
goals. But the regional policy itself (and the way in which its goals were set) was
undoubtedly a result of the action of other, deeper and more powerful forces.
Yugoslavia has disintegrated into several smaller states. Many problems
of the former state will be passed on to the newly emerged states. And these
also are now faced or will be faced with problems of regional development
disparities, federalism, inter-ethnic tensions...
(1992)
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SUMMARY: Maritime law offers a clear example of how legal norms
originated and developed based on the development and expansion of certain
activities in social communities. The need of these communities to preserve
certain relations associated with such activities and to elaborate them further led
to their standardization and codification. This process was constantly renewed
with each significant change in the organization of key activities, and that also
entailed a change in the organization of communities.

The interrelationship of seafaring and trade is one of the key propellants
of this development and contributes greatly to its intensity. The need for the
expansion of markets makes constant and increasing demands to seafaring, and the
technical development of maritime traffic contributed greatly to the flourishing
of trade.

The seafaring traffic and trade in the autonomous communes and states in
the Adriatic made a particularly valuable contribution to this development not
only in the Middle Ages, but also later, during the period preceding the emer-
gence of civic social and legal systems. Kotor and other communes in the Bay
of Kotor made notable contributions to the elaboration of maritime law. Their
statutes and other legal acts, including the statutes of fraternities, collections
of texts dealing with maritime law and numerous notarial records, represent a
rich legal heritage and testify to the general development of maritime law.

Kotor made a singular contribution to the general development of maritime
traffic and trade by the activity of a professional association, the Fraternity of
Saint Nicholas the Sailor. The importance of the economic activities connected
with seafaring and the overseas markets, as well as for the life and progress of
the Kotor community enhanced the importance of this guild to such an extent
that some prerogatives of the public authorities — including even some deemed
inalienable in other communities — were transferred to it.

A detailed record of the organization of all sorts of relations associated
with maritime traffic and trade, seafarers, and merchants, has been preserved
in its numerous documents, which testify to its legislative activity and to the
awareness of its great importance for the ordering of social relations. The ordi-
nances regulating the joint ventures of merchants and seamen in entica, colleganzia
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and rogantia are among the earliest enactments of the kind not only in this Re-
gion, but in general.

KEY WORDS: maritime law, maritime trade, Boka Kotorska, Statutes,
fraternities

Medieval maritime communes were closed environments which at times
had a mutual relationship akin to that of foreigners, even when they were part
of the same state. Sometimes they would even wage war against one another.

That medieval particularism initially did not allow for any significant
exchange between them, even when they were close neighbors. As economic
interest always prevails, so the development of a commodity and monetary
economy resulted in increasing suppression of the subsistence economy, and
that imposed the problem of exchange on a wider scale. At the time, exchange
among communes was most efficiently carried out by sea, which required such
activities to be placed into a legal framework, and that gradually led to the
creation of maritime law in the southeastern part of the Adriatic, first as cus-
tomary law and later by codification through the statutes of free cities.

The advantage of norming medieval maritime law were the relations that
were established around the ship as a vessel and its cargo, i.e., the goods meant
for trade. Thus, regulation covered everything that pertained to the ship itself:
both as an object and as a specific community comprising the captain and his
crew, who were also joined by the vessel’s co-owners. These norms also regu-
lated everything that had to do with the loading and reloading of goods. The
goods loaded onto a ship constituted the ship’s cargo, the subject of a separate
set of norms.

Finally, these regulations also govern the relations pertaining to the pro-
tection of ownership of the cargo, representation of the owners’ interests, but
also purchase and sale itself. All these relations comprised a plethora of mutually
connected and complex norms, more so since they themselves, based on which
the norms were made, were more complex: oftentimes the captain and the crew
members were also the co-owners of the ship or cargo, and vice versa.

Along with this set of norms, one should also add to medieval maritime
law the norms that refer to fishermen, fishing and supply of catch, and, abso-
lutely not losing sight of the fact that seafaring is inextricably linked to trade,
also those that established special regimes of trading in particular goods, as
well as relations between maritime merchants.

POSITION AS A PREREQUISITE OF ACTIVITY

The economic progress of Kotor, based on trade, can be traced back to
the early Middle Ages [Thupkosuh 1976: 30]. The crucial factor in that was its
position at the top of the Bay of Kotor (Serbian: boka Kotopcka, Boka Kotor-
ska; Italian: Boche di Catarro) and that it was the destination for maritime
traffic on one side and continental on the other, and thus the exact point where
goods were reloaded and exchanged, which led to the city’s developing into an
important trading settlement [Munojesuh 1953].
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Kotor had considerable trade ties with Dubrovnik and cities on the opposite
coast of the Adriatic Sea. Business with Dubrovnik was permanent, as verified
by an agreement concluded between these two cities in 1181 [Voje 1976: 62].

The city saw its peak, its greatest economic, cultural and other progress
as part of Serbia under the rule of the Nemanji¢ dynasty, where it represented
a natural point of access to the sea [Gelcich 1880: 108—109, 113]. Trade partly
took place at sea and partly via the hinterland [Milosevi¢ 1980: 11]. Kotor had
flourishing intermediary trade, conditioned by a lack of natural wealth in its
immediate surroundings. Denizens of Kotor transported goods from overseas,
goods produced by Kotor craftsmen, as well as salt, wine, figs and other fruit,
to continental Serbia by caravans. From there they brought back ore, wood,
leather, cattle, fat, cheese, honey and cured meat [Kovijani¢ 2007: 146;
Cremosnik 1921-1922: 158]. The clever merchants of Kotor received various
benefits and privileges from the cities they traded with, beyond the Nemanji¢-
ruled Serbia, and so in Bari they were exempted from paying the market tax
and the tax on ships [hupkosuh 1976: 30].

For Serbia, Kotor was not just the main sea port, a window to the western
world in the political, economic and cultural sense, rather it represented the most
developed city in the country, an endless source of state revenue. Kotor of that
time was almost neck and neck with Dubrovnik in terms of economic develop-
ment and power [[lanunosuh 1972: 279]. Having conquered it, the Neman;ji¢
dynasty tried to keep it as long as possible, granting it various privileges and
liberties: it was a political unit of sorts, with a special status, both regarding
its internal organization and economic development [ {uauh 2003: 82].

That is why the Kotor nobility, nobilitas, at the time of enactment of the
Statute, was more focused on its relations with the suzerain, from whom it
received benefits and estates. What was related to the sea and maritime activity
was left to the plebeians, who practically could not obtain land. Thus, the Kotor
Statute was left almost devoid of maritime law provisions.

Seafaring and trade are inextricably linked. Their development is mutually
conditioned and so maritime law includes norms particularly regulating the
foreign trade of Kotor citizens. However, internal trade is also tied to regimes
of foreign trade operations, because very few things in Kotor were produced
solely for its inhabitants.

Dependence on foreign markets was nearly absolute both in consumption
and production. Provisions that regulate ways of organizing trade, relations
among merchants, as well as relations between merchants and investors, those
who entrusted them money or a particular trading job, are also in this group.
Of the latter, the City Statute also includes one titled De rogantia.

For Kotor, trade was equally valuable as seafaring because it developed
at the same time and affected social relations and the legal environment in
which it took place.

Among the provisions of trade, but also maritime law is: chapter CLXXXI
of 1359, On how citizens or subjects of Kotor shall not transport grains to other
parts on their ships, which prohibited Kotor’s citizens from transporting grains
from the City on their ships, under penalty of losing the ship, with a fine of
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50 perpers. Therein are also provisions that regulate separate regimes of trad-
ing in certain goods, protection of the market, and the customs policy: Chapter
CLXXXIV — On those who prevent wheat from entering the city of Kotor,
Chapter CCCXXXIII — On how to buy grains and other foodstuffs, Chapter
CCCXXXVI — On he who would export grains or other foodstuffs, Chapter
CCCXXVII — On not exporting fat from the City, Chapter CCCX — On cheese
and cattle, that they shall not be taken to other cities, Chapter CCCXXXVII —
On not bringing wine from abroad, Chapter CCCXXXVIII — On wine brought
from abroad for sale in our district, Chapter CCXV — On wood, planks, beams,
wicker, shingles and other items of the sort, Chapter CCCLXXXV — On the
customs duties of Kotor to be paid to the chamberlains of the Commune.

MARITIME TRADE

Seafaring and trade are primarily connected by a ship and that is evident
in the example of the general average: legally speaking, that is a complex event
in which various relations intertwine with consequences resulting from the
cause of the accident. The focus in the Middle Ages was all the more on the
ruin of a ship along with cargo because sailing depended on a multitude of
factors that could not be acted upon in advance, nor could their harmful effect
be prevented, except for the situation of a maritime iactus'. That is why it was
important to regulate what happens with the cargo, its salvaged portion, and
how merchants, ship owners and crew are compensated.

The general average entails any damage sustained by a part of a ship, the
ship itself, the cargo on it, but also by ship personnel on foreign land, and so the
general average also includes “giving a gift” — a strenna, which one merchant
ship paid to a warship or another otherwise armed ship during an encounter
at sea, or paid dues — pedociae when entering or exiting a foreign port, or when
it moved through dangerous and unsafe places, in order to avoid the general
average [Bogojevic-Gluscevic 2002: 26-27].

Both in the event of damage sustained and with precautionary measures,
the general average was calculated proportionally, both relative to the value of
a ship and to the value of the goods on it. Depending on the estimated value
of the ship, the general average included two thirds of its value together with
the goods it carried. That comprised the main, passive mass according to which
an expense in the appropriate percentage relative to the owner, co-owners of
the ship and owners of the goods was determined. This also applied to crew
members if, besides their luggage and personal weapons, they had some goods
for trading as well. Then they, too, would have to participate in compensation
for the damage or in paying the spemal expenses arising from thus understood
general average [Brajkovi¢ 1933: 192].

The Statute of the City of Kotor indirectly touches upon this institute, in
the brief Chapter CCCLXXIX — On giving gifts to ships and pilots, which

! Indirect damage or maritime iactus is the jettisoning of goods or cargo from a ship into the
sea, so as to make the ship lighter and prevent greater damage, i.e. to save the rest of the cargo and
the ship [Bogojevi¢-Gluscevi¢ 2002: 19].
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speaks about the general average as an expense of the voyage itself?. It states
that what was given as a gift, or for piloting, is divided between all the par-
ticipants on account of the general average. We see from the provision that a
“majority” decided on this expense. Also, the expression: ... to be divided...”
shows that the procedure of joint compensation of damage through contribu-
tion, known in the Adriatic as per avaream, or per variam, or per vareom, was
familiar in Kotor. It was applied in the following cases: because of a storm, seizing
of the ship and its cargo by pirates, enemy attack, arrest of sailors in foreign
territory, and payment of ransom and piloting [Bogojevi¢-Gluscevi¢ 2002: 18].

PROFESSIONAL MARITIME TRADE ORGANIZATIONS

Common people, especially seafarers, who dealt in trade and craftsmen
joined fraternities, associations of particular professions and crafts closed to
nobility, which were the only bodies where they could work and act, practice
their religion and engage in social life and only in that way influence the govern-
ment. They were a link between public and private activities.

The right example for that is the Fraternity of Saint Nicholas the Sailor,
a professional organization of seafaring citizens which did not let members of
the nobility into its ranks, even if they were seafarers, because together with
the other citizen trade associations it was part of Universitatis populi, an
organization of the civic stratum of society opposed to the association of Kotor
noblemen called Comunitatis.

The Fraternity of Saint Nicholas the Sailor through its work and norming
helped shape and codify maritime law and commercial law along with it. Its
primary task was to develop seafaring, protect the interest of seafarers them-
selves and ensure that there is organized resistance in the event of war. The
fraternity enacted the statute, which was preserved, in 1463.

Provisions of the statute define all areas of activity of the Fraternity,
membership and the members’ activities, as well as internal organization. The
statute also regulates relations between the members — fraters and those with
whom they engage in business relations. It also deals with the issue of ownership
of a ship and relations among owners, seafarers and merchants. In the process,
it regulates matters such as capital pooling, too.

Due to a higher risk of the entire capital an individual has invested in a
ship suddenly falling through, even the wealthiest ones were mostly co-owners
of multiple ships rather than owners of one or more ships. Co-ownership of a
ship and its equipment was divided into shares, of which there was a total of
24. Tt was also marked as a part of the ship: when it had two co-owners, co-
ownership was divided into 12 shares or in half (parcenevoli per metta della
fregata). That type of shareholding deserves a special place in the general
development of local maritime law. It is important because it is comparable to
the fundamental principles of corresponding co-ownership in the Napoleonic

2 “From maritime law, only the matter of per avaream is in the Kotor statute.” [Cunauk 1950:
64].
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Code. A contract signed in 1518 shows that co-ownership divided into shares
was established by a written contract ad solemnitatem, as well as that this form
of co-ownership began to develop then (that it could not be presumed as part
of applicable law). That is a new form of relationship, specifically between one
co-owner as the shipmaster and the others with whom he shared ownership
[Brajkovi¢ 2003: 81-83].

ECONOMIC ACTIVITY — THE BASIS OF A LEGAL SYSTEM

The statute of the Fraternity of Saint Nicholas the Sailor and its accom-
panying allegations, statutory decisions, constituted a framework wherein all
financial and obligations concerning the holding of various annual rituals are
specifically defined. The statute also contains numerous data on the nature of
maritime commerce, regulates the obligation of paying a certain percentage
to society, deals with important merchant markets and the like.

Without joining the Fraternity, no one was able to engage in seafaring.
The statute is explicit and clear in that matter, in Chapter IX — On those who
wish to become members of our school: “We also order that all patrons of naves,
small naves, ships, barcosia, and barchette, who wish to be members of our
Fraternity and to abide by these orders of ours, shall register along with their
ships in this here Statute of ours and swear that they shall preserve all that is
contained in it and what shall be ordered in the future...”

Membership, however, was not just a duty. In return, the aid given to the
members was both plentiful and frequent, because the organization had not
only revenue from customs duties at its disposal, rather it also collected port
fees along with some other levies.

THE PUBLIC-PRIVATE NATURE OF FUNCTIONS
OF THE FRATERNITY

The inextricable intertwining of the private, merchant and public-private
interest is backed by the fact that the denizens of Boka improved their maritime
tactic along with the development of seafaring and trade. Their merchant ships,
fustas, frigates, galleons, and tartanes, primarily the so-called Boka shambek, were
also adapted for combat, seeing as they were armed with cannons, muskets,
and an incendiary mixture [ BacusbeBuh—Buckosuh 1975: 46].

The Fraternity, by helping with its funds, loans and experience, as well
as by advocating privileged trade of Kotor mariners, largely helped to develop
the maritime commerce of those parts, without directly participating, as a
corporation, in any maritime commerce since it did not have its own merchant
ships, because if it did that would have been competition to some seafarers.
Even though it did not have its own warships, the Fraternity actively supplied
professional crews for state warships which defended and guarded the territorial
waters and fought in naval battles. This obligation was the basis for its maritime
and trade privileges [Novak 1966: 185]. The benefits received thanks to war
merits also included the calculation of a sales tax, the tithe, which was charged
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on imported goods sold in Kotor. Allegation 28 accepted a complaint by some
fraters-patrons, and they were allowed to have the tax on goods sold calcu-
lated on the grounds of the net purchase price rather than based on the one the
goods were sold for. The allegation itself also underlines that the purpose of
such calculation is to protect and increase profit from trade.

During Venetian rule, the Fraternity was also granted management of a
portion of public revenue collected on the grounds of trade. Earlier, according
to the city Statute, this job was done by three justiciars, market supervisors’,
officials of the communal revenue administration, who had broad compe-
tences until 1371: they collected municipal excise taxes and various fees, took
care of measures, actions, and the like. The most important was their oversight of
imports and exports, which was directly tied to seafaring [MiloSevi¢ 2009: 58].
With the arrival of Venice, justiciars were given a marginal role because of the
realization that complex and difficult factors, primarily weather-related ones,
as well as those pertaining to terziarias, piracy, customs duties and transportation
expenses, should be left to associations and persons living off seafaring, rather
than be placed within the firm framework of the Statute. Thus, these affairs
ended up in the hands of the Fraternity, as we see in Allegation 27, a certificate
for 1647 which listed the members appointed supervisors of trade in foodstuffs.
It seems that some of these public-private privileges of the Fraternity existed
even before the Venetians. In Allegation 39, a representative of the Venetian
authorities confirms the right to collect the excise tax on honey only if it is proven
to be justified.

The public legal functions of fraters over time encompassed some com-
pletely different activities: the Signoria allowed the Fraternity to regulate the
market of certain products, as we see in allegations 51 and 52, which grant four
representatives of the Fraternity the right to set the sale price of bleaks.

The public legal affairs of fraters also included transportation of mail,
which was entrusted to the denizens of Préanj. The way in which neighboring
Préanj gained renown and privileges is very special. The Venetian authorities
already in the late 16" century noticed the high speed of Préanj feluccas, fustas
and gaetas. They traveled much faster than state-owned ships, and so the Signoria
decided to entrust permanent maritime transportation (which is considered the
first mail transportation in the Adriatic) between Corfu, Kotor, Zadar and Venice
to the mariners of Préan;j. Besides public post — pubblici dispacci, they also carried,
with permission from the authorities, private mail [MiloSevi¢ 2008: 181]. At that
time, the denizens of Préanj were well into trading with the ports of the Adriatic,
Ionian and Aegean seas, as members of the Fraternity of Saint Nicholas the
Sailor, where they occupied respectable positions.

Transportation of mail was fraught with danger because the Adriatic and
Mediterranean seas were rife with Turkish galleons, with which there were
frequent bloody clashes. Mail transit was also connected with particular re-
sponsibility, as illustrated by the example of Nicola Contarini, extraordinary
provveditore (overseer) in Kotor and Albania, in June 1646 ordering Tomo

3 Provision XII of the Kotor Statute — On the Election of Justiciars and Their Service.
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Grujevi¢ to take documents that had arrived in Kotor from Constantinople to
the Venetians with a bigger ship crew, and not to stop anywhere under penalty
of death, except in Zadar, where he was to hand over the mail to the provve-
ditore generale of Dalmatia. Special couriers carried state mail from Constan-
tinople to Kotor by land, while the Pr¢anj sailors transported it from Kotor to
Venice or Zadar. In emergency circumstances, especially in wartime, the Vene-
tians sent the Prcanj seafarers to the Aegean Sea, to convey orders to the captains
of Venetian war vessels there. Préanj ships carried official correspondence
every time, at the authorities call, with compensation in money* and toast — pan
biscotto. Goods could not be transported on those voyages and therefore there
could be no trading. For those tasks, the municipality always had two fast
gaetas or feluccas ready, which reached the Venetians in no more than 20 days.
The denizens of Pr¢anj had this privilege up until the fall of the Republic, but
also during the first Austrian rule in Dalmatia. Because of this faithful service,
in 1625 they were freed from the obligation of manual labor on public projects,
while a ducal document in late 1629 granted the town the status of maritime
settlement. It finally became an independent municipality in 1704.

What followed were years of extremely successful exports; in Venice, the
denizens of Pranj were exempted from customs duties on tallow candles, dried
common bleaks and salted eels. For smoked mutton [Gelcich 1880: 51], on the
other hand, they did not pay customs duties in the territory of the whole Re-
public. The fact that all this very quickly economically strengthened Prcan; is
corroborated by the information from extraordinary provveditore Filippo Boldu
on Pr¢anj inhabitants’ help to Kotor, on several occasions. A special license
issued in 1688 allowed the denizens of Prcanj to sell smoked mutton, cheese,
oil and tallow candles in the “Slavic square in Venice, between two bridges.”
The same document released them from the excise tax in the sale of cured meat
[Lukovi¢ 1967: 188]. The town itself saw sudden expansion and its good repu-
tation grew. Venice also rewarded Préanj with numerous charters and additional
benefits: Allegation 61 dated to 1689 states that the people of Pr¢anj paid just
0.5 reals for every ship with merchant goods heading from a settlement under
Kotor’s jurisdiction, instead of 1 real and 40 grossos that others paid. The same
allegation also exempted them from paying an additional grosso per migliaio
(1,000 liters) of export-bound goods.

After Kotor and relative to other places in the Bay, Perast was next to
develop into a major maritime center, precisely due to the direct proximity of
the City. Although at first the ships of the denizens of Perast themselves were
not many, permission for Perast mariners to load a portion of freight in wood
for themselves upon their return from Albania gradually enabled the fleet to
grow. At the time, the people of Perast did not have their own capital, rather
the bulk of it meant for maritime transit trade came from Dubrovnik, as well
as the one set aside by wealthy Kotor noblemen and common people. Unlike
the citizens of Kotor, who invested in others’ ships, the denizens of Perast over

4 The patron was paid between 6 and 10 ducats, sailors between 4 and 8, and they were also
given bisquit worth 900 liras [Lukovi¢ 1956: 40].
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time started renting them for themselves, and so they transported ore from
Albania, especially bitumen and lead, but also leather and wool, mostly for
Jewish merchants, whereas in the opposite direction they exported fine Venetian
and Dubrovnik fabrics and wine.

Perast’s military role was closely tied to commerce, as we see from doc-
uments of purely maritime commercial nature: trade privileges. Once it became
clear that Perast was of special military importance, it was given privileged
maritime and trade status.’ Perast gained its strategic position in 1481, with
the coming of the Ottomans to the sea, when the small town became the first
line of defense in the Bay against the Turkish empire, an irreplaceable frontier
guard the Verige Strait and a center for the gathering of haiduks.® The town
certainly could not have survived without Venetian aid because, aside from its
battle readiness and the Fortress of the Holy Cross, it did not have any other
powerful defense system.

By gaining 270 privileges, as of 1540 Perast achieved its full affirmation.
Said privileges include: the right to granting medical licenses for movement
of crews from ships not arriving from plague-affected areas; exemption from
paying levies on wines from Apulia, as well as on resin, tar (means of labor)
from any place; exemption from paying levies on shipbuilding and anchoring
in ports etc. In addition, Perast’s inhabitants were entitled to request 350 duc-
ats per year from the chamber in Vicenza, for every confirmation of privi-
leges, not to pay new taxes (set “a few years ago”) in the Adriatic, even when
loading others’ goods onto their own ships in Durres, and not to have to pay a
special tax to consulates. There is a document made in 1540 which sets forth
that the people of Perast will, without any specification of the type of trade or
items for trade, be exempt from levies on maritime trade in the next 20 years,
and that they will receive 200 ducats per year from the treasury in Vicenza.
The fact that those open possibilities of privileged maritime trade from 1540
were truly wholeheartedly used by the people of Perast, equipped with men
and ships, is very realistically testified to by a report by provveditore Zuano
Lippomano: “There the denizens of Perast, who because of the merits of their
ancestors in the service of Your Highness enjoy very broad privileges, and are
thus in all situations, where defense of the Canal (the Bay) is concerned, always
willing and always ready to defend it with their kai¢ boats and men. Seeing as
they have obtained these benefits, they now have about 50 ships of various
kinds. That has made them arrogant and not very obedient in anything that is
not to their benefit. They enjoy privileges that they may bring to this city
(Venice) all their products and goods without any taxes. Abusing the grace of
Your Highness, not only do they bring their own products but also from that
entire Bay, especially in Risan, every year they procure 250-300 migliaia of
cheese, with money taken from this one or that one, they go to the Kotor office
and swear that they purchased it for their own money and come to this city

3 This is clear in allegations 66, 67 and 68.

¢ During the War of Candia, there was a haiduk fleet which in 1658 had about 40 ships and
almost managed to interrupt all commercial traffic between Dubrovnik and Venice [Milosevié¢
2008: 176].
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(Venice) without paying taxes, to the detriment of the taxes of Your Highness.
They do the same with wine, cheese, wool, leather and all other items that can
be procured in the Bay. They do not settle only for this but they also go to
Zante, Corfu and other places, where they load wine, oil and other goods. They
return to Boka [the Bay] and Kotor and swear at the office that they bought the
goods with their own money and for themselves.” Nevertheless, those benefits
were not applied without difficulty in practice. There was a constant struggle
with the customs and excise authorities. The people of Perast were constantly
forced to complain and submit money deposits because the fiscal and excise
organs refused to recognize their right to such broad privileges. They won the
lawsuits they filed, managing to get back the deposited amounts. Those disputes
most often had to do with the export of oil, wine, anchovies and cheese to
Venice, Cerviano, Udine, Piran, Palma, Spina, Cephalonia and Corfu [Milosevi¢
2008: 177; Milosevi¢ 1970: 66—67: Milosevi¢ 2002: 9-29: Milosevi¢ 1962:
180-183].

Much later than Perast and Prcanj, neighboring Dobrota was also granted
the status of a maritime settlement in 1717, when its primary activity became
trade, along with certain public legal activities.

The Dobrota denizens’ engagement on the side of the Republic resulted
in privileges contained in a decision of the provveditore generale for Dalmatia,
Angelo Emo, in January 1717 [MiloSevi¢ 2008: 184]. The decision states that
in those “final years” Dobrota was particularly active in seafaring and that the
large number of mariners led to the place ceasing farming, which had not been
bringing it any progress. That economic U-turn really was substantial because
at the time the people of Dobrota were said to be “tutti occupati in nautica,”
all busy seafaring. The decision reads that the authorities hired the inhabitants
of Dobrota to perform state service both in and beyond the Bay. With the ex-
planation of provveditore generale Emo, that it is a maritime settlement in the
commercial and combat sense, the aforementioned document released the peo-
ple of Dobrota from participation in the FaSinada event and all manual labor,
after their settlement was given maritime status [Mijuskovi¢ 1994: 121-122].
The document granting the settlement maritime status says that it could have
obtained that position earlier, while it was treated as a farming settlement,
because the small town had more seafarers than Kotor itself. The aforemen-
tioned advantage in manpower and vessels of varying capacity was created
through decades of efforts [Milosevi¢ 1958: 121; Tomi¢ 1959: 247].

The people of Dobrota traded in tallow candles and salted products:
cheese, meat and fish, which they salted in their own homes. They procured
the salt by first transporting Albanian wheat to Piran and then loading up the
empty ship with salt and bringing it back to Dobrota, on account of state mo-
nopoly [Milosevi¢ 1958: 99]. Of course, in addition to this legal way, salt could
be procured through smuggling affairs, too.

They had certainly engaged in smuggling earlier and so they tended to
add, in passing, domestic goods from the bay to the legal Albanian grains:
cheese, smoked mutton, cured beef, pork, prosciutto, oil, sumac leaves, tallow
candles, common bleaks and salted fish, tobacco, wax, dried figs, linseed, rash
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(short-nap cloth), tar, honey, wool, and wine, which they usually did not even
report, rather they were considered personal goods of the patron and the crew.
Thus, they created a particular form of mixed official trade and smuggling,
transit, and foreign trade [MiloSevi¢ 1958: 119-120]. It was precisely contraband
that enabled a massive accumulation of capital in Dobrota in the 18" century.
The economic reality everywhere, including Boka, was certainly “that a sailor
is the same as a smuggler” [Mirkovi¢ 1958: 87]. On the other hand, smuggling
by Boka mariners was largely a natural form of resistance to a particularly
severe legal obligation on the priority of offering goods to the Venetian market.
It seems that legal regulations were persistently violated because the Venetians
constantly pointed out that there was “disorder with significant damage to state
revenues” in the matter [MiloSevi¢ 1958]. The first maritime insurance asso-
ciations in our Littoral were founded exactly there: in 1849, the Fraternal So-
ciety of Maritime Security [MiloSevi¢ 1955: 143], and in 1857, the People’s
Maritime Insurance Association. The former provided insurance only from
risks related to seafaring, while the latter provided insurance to both maritime
and river units carrying cargo. The risk included: shipwreck, fire and piracy-
related damage. Due to the competition of Trieste insurance companies, which
Austria favored, and those that operated on the principle of mutuality, the
Dobrota association was liquidated in 1874.

Unlike Perast, Pr€anj and Dobrota, which gained their maritime status
during the rule of Venice and obtained economic privileges that helped them
develop and amass wealth, the patrician Kotor was a wholly formed coastal
city with a well-developed maritime trade tradition, rooted in and confirmed
by the Statute [Milosevi¢ 2008: 147].

Citizens of Kotor established an environment in which their economic
activity took place on solid foundations and in a clear framework. They defined
its area, protected the activities and goods in it, and established legal and in-
stitutional regulations. Over the course of history, the next position the Com-
mune ended up in and the elements of this framework changed, depending on
how much its senior representatives were able to protect its interests. The
widest space before them opened up with the dissolution of the Nemanyjic state,
during self-government. That was when one of the main elements of the frame-
work for economic activity was defined — the area of customs duties, II Statute
On the manner of paying customs duties on goods imported to Kotor and ex-
ported therefrom, by both citizens and foreigners, with the proclamation of the
borders of Kotor within which goods cannot be unloaded without paying cus-
toms duties. The same provision determined goods that were exempt from
customs duties, relative to the area they came from. The Venetian authorities
also confirmed this provision at the very takeover of the City. Later, the Signo-
ria’s attitude toward the economic sovereignty of the Kotor Commune changed
according to its trade interests, which the Venetians protected at the expense
of all those who they thought might endanger them. Therefore, Kotor pro-
tected its livelihood with legal norms, too, starting with the City Statute itself
and on to the Statute of Saint Nicholas the Sailor and the allegations added
thereto. One of the provisions of the City Statute, CLXXX — On foreigners not
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being allowed to buy fat or foodstuffs, directly prohibited foreigners from
becoming competition to domestic seafarers and merchants, banning them
from buying meat or cereals in the city, unless they were living there and only
for consumption within their family.

MARITIME TRADE CONTRACTS

Kotor’s maritime activity dates back to its establishment, but we are un-
able to track its development primarily because of a lack of sources. Some
traces are found in old legends. There are some in documents as well, e.g., in
the Treaty of Peace with Omi$§ made in 1167, during Byzantine rule, which is
the first to directly speak of the Commune’s seafaring. We learn from the
content that the inhabitants of Kotor and Omis had lively trade and that damage
was incurred to the denizens of Kotor on several occasions, which led to the
concluding of the Treaty. The document is important because it indicates the
existence of a developed merchant navy, in addition to the assumed military
one. This document also contains an oath by the prince of Omis, Nikola Kaci¢,
wherein he solemnly pledged to maintain peaceful relations w1th the people of
Kotor and refrain from pirate operations for the next nine generations. It espe-
cially underlined that this applied to ships exiting the port of Kotor, but also
those headed there [Smiciklas 1904: 116]. Its content offers an image of the
goals of rulers of both places, to secure a fundamental source of life: maritime
trade and its unfettered development. The document directly protected Kotor
ships and Kotor’s maritime trade and bound the prince of Omis to refrain from
any damage to Kotor ships and boats from the Molunat-Traste area headed to
Kotor. After this Treaty came one with Dubrovnik in the 12" century, then one
with Bari in 1195 which released the municipality of Kotor from the anco-
raticum and plateaticum duties. The denizens of Kotor continued that practice
of arranging mutual benefits, as we see in a contract concluded with Ancona
in 1350, on mutual exemption from customs duties. Due to such contracts,
made with Italian cities across the sea, the commune’s maritime trade main-
tained that orientation even after it fell under Venetian rule. A document dated
to 1181, which refers to Dubrovnik, shows that crediting that had been carried
out between Kotor and Dubrovnik was fairly uncertain. The well-developed
ties between Kotor and Dubrovnik at the time are testified to by the Treaty of
Trade signed in 1257. It determined the reciprocity of customs duty exemption,
but not in cases where Kotor citizens opened shops in Dubrovnik and vice
versa. We also see in a contract signed in 1279 that trade links at the time had
highly developed forms, specifically the use of another’s ship fleet, trade as-
sociations’ and brokerage [Ljubi¢ 1886: 89]. Contracts with Dubrovnik were
valid until 1301, judging by Chapter CCCLXXXI of the Statute of the City of
Kotor — On the citizens of Dubrovnik. That chapter revokes all the privileges
previously granted to the inhabitants of Dubrovnik because they took part in

7“Krasoje the ship owner and Luca de Abbate hereby form an association. Krasoje will trade
with Luca’s money. A third of the Earnings will go to Luca, while two thirds will go to the ship owner
and the sailors®, SN IX, [Mewosuiua ipaha 1980: 26-27].
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ajoint attack on Kotor, together with “the Venetians, the denizens of Zadar, Croats,
and many other different peoples.” How strong and important trade links were
in general, and especially those with Dubrovnik, is seen in documents of the
City Archive, made 20 years later, and related to the aforementioned ban, which
did not seem to have frightened anyone because apparently about 60 citizens
of Dubrovnik were living in Kotor at the time and running businesses worth
close to 70,000 perpers. But about 50 years after that, there was another conflict
between Kotor and Dubrovnik, after which trade and other relations normalized
again [MiloSevi¢ 2003: 31-33].

Kotor also maintained very strong trade links with Apulia, and so as of 1195,
thanks to the mediation of the archbishop in Bari, it was exempted from both the
port tax and the one on piloting. Similar privileges, based on the principle of
reciprocity, applied to seafarers from Bari, too [Cunguk 1950: 70]. The prin-
ciple of reciprocity and exemption from customs duties for Bari served as a
model for establishing the same kind of privilege for Apulia, while it is assumed
that mutual customs benefits applied to trade affairs with Ancona back since
1350 [Milosevi¢ 2003: 27]. The quoted Chapter CCCLXXXYV of the Statute,
which regulates the Commune’s customs policy, trade with these places is
exempted from duties on trading in two types of fabrics®. The customs policy
changed considerably when Kotor fell under Venetian rule: Venice sought to
ensure in every way that the metropolis prospers, while enabling Kotor and
other cities on the periphery to survive with modest development. For that
reason, it imposed the obligation very early on that all goods must first be sold
in Venice, at predefined prices, that they should be subjected to customs duties
there, and if they did not go to Venice, a duty must be paid for them as if they
were sold there.

Kotor very early had trade relations with the Venetians: Grand Prince
Nemanja did not only have trade links to Venice: when he turned his back on
Byzantium, he struck closer relations with the Venetians and so his breaking away
from the Empire caused a lot of rage with Emperor Manuel. In that period, the
Venetians launched energetic actions against the Greeks in the Littoral, in which
Nemanja wanted to join them, especially regarding their intentions toward Kotor
[hoposuh 2005: 11].

The financially powerful, experienced and deft Kotor families ruled all
the markets, keeping finances and customs offices in their hands and thereby
significantly influencing Serbia [Jupeuek — Pagonnh 1990: 190-193]. In fact,
the first big trade wave that made Kotor rich started during the commercial
expansion of medieval Serbia, in the 13" and 14" century, possibly earlier, in
Byzantine times, when majestic structures such as the Cathedral of Saint Try-
phon were built. During the period of the Nemanji¢ dynasty, the city was tied
primarily by caravan routes to the Balkan and trade centers in the Danube
region: Serbia, Bulgaria, Romania and Hungary, which means that maritime
transportation was still largely left to foreign, especially Venetian, rather than

8 At the time, fabrics were subject to a relatively high customs rate because they were vigorously
traded, and so were the easiest source of filling the Commune’s treasury.
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domestic merchants. This does not mean that Kotor’s own maritime trade was
not constantly alive and active: there were, as we have shown, very lively ties
to Bari, Trani, Monopoli, Barletta, Ancona, Venice, and Zadar. Nonetheless,
the main maritime trade capital was not directed toward Kotor at the time. The
Republic of Venice had its own consul in Kotor since the 13™ century. It con-
cluded a trade treaty with the City in 1335, which defined its purview and which
underscored that Kotor merchants were up to their necks in debt with their
Venetian counterparts.

These relations became more pronounced with the coming of the Republic
to power. Already in the first period of Venetian rule, the denizens of Kotor
attempted to recover their trade and seafaring or at least raise it to the level the
city had during Nemanji¢ times. The Kotor envoy with the Signoria, Nikola
Bolica, extensively explained in 1452 with whom the people of Kotor had
special trade relations, mentioning Italian cities, Greece, and Albania. Venice’s
response, however, was that trade which would be centered in Kotor certainly
could not be left to its own devices, and so a disposition lists the goods that
may be exported and imported, as well as the destinations of this trade. The
products whose export was allowed were: cheese, leather, honey, rash, salt,
salted fish; goods that could be imported included: oil (for the citizens’ needs),
wine, salted meat and foodstuffs, while the permitted destinations were Apulia
and Marche. Greece and Albania were not mentioned [Milosevi¢ 2003: 25].
Therefore, it should come as no surprise that Kotor’s maritime trade always
soared when the Republic of San Marco weakened.

SOCIAL EFFECT OF MARITIME TRADE

A legal system reflects the social relations in which it was created. That is
why any social change is a potential cause of changes to the legal norming of
activities in a given society. Since the mid-15" century, the number of members
of the nobility began to decrease rapidly, which also conspicuously diminished
their individual engagement in maritime commerce. Kotor’s noblemen cer-
tainly had a noticeable advantage in seafaring relative to common people, not
only in the 12" century but afterwards as well, because they had much great-
er wealth at their disposal and that, of course, made it much easier for them to
obtain expensive ships and funds to invest in maritime trade than for ordinary
citizens.

Nevertheless, the Kotor nobilitas, when it started more seriously dealing
in seafaring, offered the possibility of earning more to people lower on the
social ladder, too. For, the crew on a nobleman’s ship, along with the captain, most
often comprised members of the plebs. As workforce became more in demand
over time, so the common people’s earnings grew, which in turn allowed them
to take part in certain trade affairs during voyages: the crew had a right to load
some commercial goods — so-called paraspodia — onto the ship they were sailing
on and sell it for themselves, and were also allowed to make money through some
other forms of trade — colleganzia, rogantia and entica [MiloSevi¢ 2003: 37].
These merchant associations are mentioned in the Statute of the City of Kotor



61

only in one provision, in Chapter CCCLXXII — De rogantia, and so we can say
with complete certainty that the rulers of Kotor drew the regulations governing
said association from the Statute of Dubrovnik, which had established them in
detail. The text of the provision itself, rogantia — property given to someone to
sell, shows that this method of sale via a broker, in this case a mariner, was
widely accepted and known, but the provision itself does not define the term
rogantia, rather it instantly goes into regulating a particular procedure related to it.

Byzantine maritime law also knew about the earlier established practice
of engagement ad partem, according to which compensation for a crew’s hard
work depended on the potential profit of the trade endeavor of the ship owner,
i.e. owner of the commercial goods. This practice was also applied in Kotor in
the 12" century, when seafaring was already developed. Although this type of
crew engagement was linked to greater risk, it was certainly more frequent
than the one envisaging a prearranged wage [Brajkovi¢ 1933: 157].

It appears that it was primarily merchants rather than seafarers who were
ship owners [Kovijani¢ 1960: 39]. We have seen that due to potential risk usually
several people had shares in the same ship’, and that ships were rarely co-owned
by two persons or owned by one. However, seafarers who were hired by mer-
chants did trade in their name but also, when reloading the goods, traded for
themselves, which also pertained to sailors.!”” Over time, mariners, above all
captains, became ship co-owners. They obtained their share through non-finan-
cial investment, too, e.g., by covering the cost of ship repair'! or by investing
their own work.

In the first half of the 15" century, Kotor ship owners were no longer
noblemen but citizens, and there were even common sailors among them. The
former were engaged primarily as creditors'? and people who offered their
goods for sale, but who also invested capital through ownership or co-owner-
ship of a ship, although there were creditors among ordinary folk as well.
However, in a way that was still cautious investing of money with a high-risk

? “In mid-June 1443, Paltasi¢ accepted into co-ownership of a smaller sailboat, a barchetta
(in una sua barcheta), Pribo Sodunovi¢ and Novak Dodovi¢ from Budva, giving them two thirds
of the aforementioned sailboat for 20 ducats, one part to each; they owed him 9 ducats. Novak
became the captain of this barchetta, while Pribo was the co-owner of Paltasi¢’s Budva barcosium.
They divided revenues and expenses into three equal parts,” (IX, 184-5), quoted according to:
[Kovijani¢ 1960: 33].

10“The sailors from one of Paltasi¢’s ships borrowed from him, on May 22, 1444, for the goods
taken — Obrad Radojkovi¢ 36, Bogi¢ Bjeganovi¢ 12, and Bjelak Ralji¢ from Dracevica 89 perpers.”
(IX, 38-9), quoted according to: [Kovijani¢ 1960: 33].

1 “Marin Buca received on March 28, 1443, Miladin Viti¢ from Perast as captain and co-
owner of his barcosium, with the following deal: that Viti¢ shall at his own expense, before he sets
sail for Bojana, put the barcosium in order, tar it and repair all of its parts; when he has done that,
then he will receive a quarter of the barcosium and its equipment, with the obligation of giving %
of revenue after each voyage to Buca. Before that, in late February, Buéa purchased from Viti¢ for
11 perpers and 6 grossos one half of his half of the barcosium, which he had together with Jacopo
Augustino de. That barcosium had a cross mast and six oars,” (X, 105, 78), quoted according to
[Kovijani¢ 1960: 34]. 5

12 “Radoslav Rujevac, the captain (patronus), Ratko Bogdanovi¢ and Pribo Ceperni¢, sailors,
took, on September 4, 1450, from Luka Jakov Paskvali¢ 34 perpers on profit, of which one part to Luka
and three parts to the sailors and for the ship. They were to repay him upon the first completed voyage
(CXLIX, 569, 577, 589, 617, 624), quoted according to: [Kovijani¢ 1964: 25].
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dispersion among multiple different trade endeavors, but consequently also with
more moderate yields'?.

The development of citizen seafarers brought about not only the develop-
ment of seafaring in the Bay but also other activities in its territory. Those
seafarers did not invest their funds solely in maritime endeavors, rather they
built houses, bought land and gave loans with 6% interest for various trade
purposes [Stjepcevi¢ — Kovijani¢ 1952: 60]. Exceedingly skilled and agile, they
raised commercial transactions to a very high level, realizing that dead capital
was the costliest capital and that it constantly had to be turned over — invested
and reinvested in different ventures. Thus, it could not be allowed to let a ship
sail anywhere empty, rather it moved from port to port with different kinds of
cargo, changing lessees and merchants, who settled amongst themselves trans-
actions of surprising complexity. Documents from the Kotor Archive testify
to a complex job, launched on June 15, 1445, as an extension of a job from
November of the previous year, which consisted of a number of transactions.
It involved nine merchants in the area between Kotor, Lezhe, Durres and Budva,
wheat and salt were transported, with a total of 10 individual legal affairs. The
job wherein all these individual transactions varied in value from 25 ducats to
46 perpers wrapped up on December 23, 1445.14

Venice, which was also ruled by nobility but not as conservative as the
one in Kotor, and which like the Kotor middle class was predominantly focused
on maritime trade and maritime economy, was prone to assist the efforts of Kotor
citizens, but with numerous limitations. Of course, such favoritism was in line
with its own interests: by offering a class of people the option of developing
maritime activity more easily and more rapidly and become the chief carrier
of economic life of the region, which it ruled, the Republic simultaneously
augmented and expanded its economic aspirations [Milosevi¢ 2008: 174].

13 Mihailo Paltasi¢ was one of the most powerful and most renowned businessmen in Kotor in
the 15% century. He is also mentioned in a document from 1443: “In early June 1443, Paltasi¢ accepted
into co-ownership of his barcosium, built in Budva (fabricatum in Budua unum barcosium), Mihailo
and Mate Dodovi¢, Priboj Sodunovi¢ and Dimitrije Miobratovi¢, citizens of Budva. Each of the
co-owners had one fifth of the barcosium and its equipment. They agreed for Mihailo Dodovi¢ to
be the captain of the ship, with the obligation to work to the benefit of all co-owners, and that the
ship cannot be leased when it is in Kotor or Budva without Paltasi¢’s permission. Revenue is to be
divided according to the parts...” (X, 183-4), quoted according to: [Kovijani¢ 1964: 32].

14 “Nikola Paltasi¢ co-owned half of a nave with Nikifor of Durres. Nikifor pledged on June 15,
1445 that, once the nave arrived in Lezhe, he would deduct the expenses of the ship and the sailors
incurred between Kotor and Lezhe from lease of the nave, and that co-owner Paltasi¢ can collect,
when he wishes, his half of the revenue with a deduction of expenses. On the same day, Nikifor
appointed as his proxy Marin Trifun Mihailov Buca because they previously had a joint nave. In
November 1444, Paltasi¢ sent to Nikifor in Durres 25 ducats by Ivan Mihailov of Durres, counting
a ducat as 40 grossos (3.1/3 perpers). In mid-December 1445, Paltasi¢ formed with Nikifor a joint
trade company (societas). Nikola assigned Nikifor to transport some salt from Lezhe to Durres and
collect haulage. At the same time, he authorized him to collect 10 ducats from his debtor Bartolomej
Brajkov from Durres, as the remainder of an earlier debt of 40 ducats. On that occasion, Nikifor
borrowed 46 perpers from Tripusa Pintura from Kotor, to whom he pledged to load wheat on the
barcosium of Tripun Pavle Stjepov in Durres. Nikifor of Durres authorized Luka Pautinov, on
December 23, 1445, to collect from the citizens of Budva 45 perpers for his portion of the wheat
Nikola Paltasi¢ and Stojko Bratosali¢ had sold,” (IX, 403-4, 198, 553, 556, 577), quoted according to:
[Kovijani¢ 1960: 32].
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Despite the development of seafaring in Boka, Kotor itself, albeit the most
important settlement in the Bay up until then, during the Venetian period —
especially as of the 16™ century — gradually started to lose its relevance because
the focus of seafaring was on the interior of the Bay. That is why it was prac-
tically left only with the function of administrative center of the Venetian
authorities [Milosevi¢ 1973: 237-242].

Various trade benefits and customs privileges Venice gave Perast, Prc¢anj
and Dobrota, enabling them to amass wealth, were not to blame for Kotor’s
economic and maritime downfall. The truth is that all maritime trade brought
improvement, but only privileged trade or smuggling were the ones that could
lead to real well-being and a considerable accumulation of capital over a short
period of time, sometimes within just one generation [Milosevi¢ 2003: 17].

The Venetian authorities’ pressure, as we have pointed out, was felt most
severely in the City’s business life, because it was based on numerous bans and
restrictions. It largely affected merchants and craftsmen in Kotor because the
denizens of Kotor could only produce the items that the Venetians needed, not
ones that could rival the Venetians’ goods. Seafaring, however, was given a
free hand.

The people of Kotor enjoyed the rights of citizens of Venice — cives de
intus — in limited form. That position did enable them to do business with the
Venetians and in cities under the auspices of the Republic, but it permanently
hamstrung them relative to non-Venetian ones [boxuh 1979: 9—-14].

The Republic built its economic system primarily in the interest of its own
citizens, living in its territory, trying to protect the conjuncture of the me-
tropolis itself, and so it was completely natural for that policy to severely affect
its neighbors across the sea. The population of Kotor almost exclusively lived
off brokerage in the exchange of goods between two complementary areas, the
Balkan and the Italian one, and so maintaining constant trade links to cities in
Apulia was crucial for it. Of course, the interests of the Republic were not the
same: they aimed precisely to reduce those links to the barest minimum.

In addition to the fact that Perast, Pré¢anj and Dobrota in time took over
as maritime business centers, there was another reason that contributed to the
beginning of a sudden and irreversible fall of Kotor in terms of seafaring and
the economy: immediately upon conquering Kotor, the Republic strove in
every way to turn Herceg Novi into a strong maritime trade center.

SUBJECT OF TRADE

Just like seamen and merchants knew how to protect the very activity
they lived off, so they protected the goods that were of key importance to them.
Lacking in fertile farmland, and for the sake of subsistence of the population,
they treated cereals and other necessary foodstuffs in a special way. Chapter
CLXXXI of the City Statute — On how citizens of subjects of Kotor shall not
transport grains to other parts on their ships, established a special regime of
trading in cereals, prohibiting the use of domestic vessels for cereal transpor-
tation, unless in cases where a foreigner did not have sufficient capacity to
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transport their own grains to the agreed destination. Only then were they allowed
to hire a Kotor ship for this purpose and in that case the port of Kotor was
practically treated as a port of call.

By protecting their own market and those working on it and living off it,
the rulers of Kotor established a special regime of foreign and internal trade
through a set of provisions on who was allowed to perform trade, what they could
trade and how. Cereals occupied the top spot there because of their obvious
importance for survival. The trade regime could in certain periods be more or
less strict, i.e. narrow, and so there were times when it was even avoided. If
grains ended up at the Kotor port, their trade would fall under certain customs.
Those provisions did not always suit merchants, who tried to bypass them by
simply not docking in Kotor. Because of those who were inhabitants or subjects
of Kotor and who applied this evasion of trade regimes, Chapter CLXXXIV
— On those who prevent grains from entering the city of Kotor was enacted.
The lawmaker clearly called such people “evildoers,” foreseeing a fine of 25
perpers for them, as well as their facing the Consilium Rogatorum (Senate).

The cereal trade regime itself, with the exception of oats which were in a
free regime, was prescribed in detail in four subsequent chapters of the Kotor
Statute, from CCCXXXIII to CCCXXXVI, under the following titles: How fo
buy grains and other foodstuffs, On not buying grains and other foodstuffs,
On the denizen of Kotor who sells grains in his house and On he who would
export grains or other foodstuffs. These four chapters lay out the specific
method of trading in grains, both on the internal market and in foreign trade.
Thus, trading in grains without public supervision or in private places was not
permitted. Trading in these goods required a license from the city authorities.
One half of each contracted contingent had to be set aside for the domestic
market, and only then could the other half be exported. Finally, grains could
be traded at public green markets, certainly not in houses. The penalties for
disregarding these provisions were rigorous, going as far as the confiscation
of entire quantities that were being traded without the Senate’s permission or
away from the green markets.

The price of wheat itself was also a subject of regulation. According to
the content of Chapter CCCXCVII — On how wheat, i.e., grains shall not be
sold for a price higher than the first one set by the seller, the price had to be
determined in advance. After it was transported to Kotor, it could be sold at
that defined, announced price, possibly even at a lower price, but not at a
higher one. How important wheat was is testified to by the penalty envisaged
for non-adherence to what was prescribed in this chapter: confiscation of the
entire quantity of wheat in favor of the City and a fine of 50 perpers.

The foodstuff that was ascribed the greatest importance, probably even
greater than grains, was salt. Unlike cereals, Kotor was less dependent on
foreign trade where salt was concerned because considerable quantities of it
were extracted in the territory of the city, too. Some quantities certainly also
had to be imported from other areas, primarily from the biggest saltworks in
that part of the Adriatic at the time — the one in Ston. Salt trade could be car-
ried out in specifically determined places, salt squares in Kotor itself, and in
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Risan and Budva, which were leased out. Sale away from those squares was
possible according to the Statute only “if the ruler opens a new salt square”
in the territory of the Kotor Commune. The text of the Statute provisions shows
that the square in Kotor was considered the main one, whereas trade in Risan
and Budva could be conducted only in quantities that did not exceed a third of
the one traded in Kotor. The organization and method of salt trade were regu-
lated by three chapters of the Kotor Statute: CCCVIII — On the salt square,
that no one shall sell salt at a higher price without the consent of the Commune,
CCCIX — On the salt square, that no one shall sell salt except in Kotor and
Risan, and CCCXI — On the salt square in Budva. The first of these three
chapters also regulates the method of forming the price of salt, obviously to
forestall speculation based on the importance of this ingredient and on the fact
that trading in it, due to the leasing out of squares, was monopolized. Certain
quantities of salt — 600 modia — were allocated to every citizen of Kotor in the
course of the year, according to an ancient custom that was codified by Chapter
CCCXII of the city Statute — On the salt we are obliged to share amongst ourselves.
Opposition to this custom by those who were granted the right to trade in salt,
the salt square lessees, was punishable by a fine of as much as 500 perpers.
A special trade regime was established for other foodstuffs, too: fat, fish,
oil, and wine. The aim of these provisions was to prevent exports of foodstufts
that were of vital importance for the life of the Commune or to restrict them by
a special regulation. Chapter CCCXXVII — On not exporting fat from the city,
thus completely prohibits exports of fat from the Commune, going so far as to
specify what constitutes fat: cheese, bacon and tallow. The previous chapter
prescribes in detail, including price relations, how oil may be exported. Oil
had already been in a special price regime — its price had been maximized to
2 grossos per unit of measure by Chapter CLXXIX of the city Statute — On
how oil shall not be sold for more than two grossos per quartuccio. A ban on
exports was also placed on fish, by chapter V — On fishermen who should not
dare to sell fish elsewhere but in Kotor, enacted during Venetian rule, under
Rector Antonio Boccoli. Long before this provision, there was a chapter in the
City Statute, Chapter CCCXXYV — On fishermen, whereby the city authorities
went so far as to determine the method of distribution of caught fish, but also
the taxes fishermen had to pay the Commune. Half of the catch belonged to
the patron, while the other half was divided among the sailors. The provision
stipulated that after the sale of the fish at the green market, the point of sale
could not be abandoned until the appropriate tax was paid to a City official.
Neither cheese nor cattle could be sold outside the territory of the Com-
mune. Chapter CCCX of the city Statute — On cheese and cattle, that they shall
not be taken to other cities, explicitly prohibits that. If someone violated this
regulation and that violation was proved beyond any doubt, they had to pay as
much as 100 perpers. The accused, however, could justify himself in case of
lack of evidence, through the testimonies of five witnesses, close relatives.
The heads of Kotor devoted particular attention to wine when defining the
regime of trade in certain goods. Judging by provisions of the City Statute, from
CCCXXXVII to CCCXXXIX, wine production and trade enjoyed complete
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protection, to such an extent that no one, under any circumstances, was allowed
to sell wine produced outside of the Commune in its territory. The first two pro-
visions On how wine shall not be brought from abroad and On wine brought from
abroad for sale in our district, set forth a ban on trading in foreign wine on the
domestic market. That last in this line — On those who brought wine from other
parts to Brskovo, surprisingly, extends for the denizens of Kotor the ban on trading
in foreigners’ wine to the territory that was not under the Commune’s jurisdiction
but was rather one of the commercial centers, the wholesale market of Serbia in
its most developed period during the reign of the Nemanji¢ dynasty. The aim was
obviously to secure a privileged position for Kotor-made wine abroad as well. The
content of these three provisions should not be surprising, keeping in mind that
the ones who owned arable land and therefore vineyards were Kotor noblemen,
whose word, before the arrival of the Venetians, had the greatest and crucial weight
in city councils. A special regime and protectionist measures related to cereals,
meat, oil and cheese can to an extent be considered care for securing the basic
survival of the population of the Commune, but that was not the case with wine.
One can live without wine, and so protection of the Kotor market from wine
makers from other parts and states was solely in the service of securing a mo-
nopoly. Had the motive been different, these provisions of the Statute would not
have ordered that the confiscated wine be spilled, rather like in the case of other
penalties it would have been divided between the Commune and the claimant.

Although the Kotor authorities, due to the threat of fire, tried to suppress
the construction of wooden houses and encourage the building of stone ones,'
construction timber was still considered a rare good, the sale of which also had
to be protected in some way [JKuskosuh 2004: 86]. That is why the Statute
also included chapters stipulating this. Chapter CCXV — On wood, planks,
beams, wicker, shingles and other items of the sort, which defines the free
import of said items, protection of importers and basic measures in trade. The
provision is such that it unambiguously shows us that there was not enough
timber in the territory of the Commune, as confirmed by the following chapter
— That no one shall export wood from our City or its District, which prohibits
wood exports. It also foresees a significant exception, which allows the replace-
ment of a mast in case of need on, obviously, a foreign ship. With this solution,
this provision above all points out the activity that was certainly more impor-
tant in Kotor than house building and for which wood as a precious and irre-
placeable raw material for shipbuilding needed protection. The Venetians
later ignored this provision, exactly for shipbuilding. As their authority and
power in the Bay gradually increased, they first limited the size of vessels that
could be built in Boka shipyards, and then began exporting timber from the
estates of the Kotor Commune to their own shipyards, and even to the market.
A testament to that is a notary document dated to May 1444, drawn up for the
business of transporting the “good timber” from Kotor to Apulia'®.

15 Chapter CCXLV states that, “based on an ancient legal custom”, no wooden structure
without a document is considered a property or has a permanent boundary.

16 “Matteo, son of Giovanni, Balbi from Venice, residing in Kotor, and Don Tomaso de Bagnolo
from Apulia formed on May 6, 1444 a trading company and agreed as follows: that Balbi will choose
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TRADE PRIVILEGES

Customs duties were and still remain a significant instrument of collect-
ing revenue in the public treasury, but also for directing and regulating trade.
Chapter CCCLXXXYV of the City Statute — On customs of Kotor to be paid to
chamberlains of the Commune not only specifies the customs obligations for
imports and exports, by individual goods, but also exempts certain goods from
these levies (fabrics and fustian, for example) as well as certain markets — An-
cona, Venice, Bar and Zadar. These goods could be exported to said cities
without payment of customs duties on exports. On the contrary, in trade with
Dubrovnik a customs duty of 3% was charged in advance.

The Fraternity of Saint Nicholas the Sailor, thanks to its merits in the
Venetian navy, enabled its members to gain numerous privileges in maritime
trade,!” both new and old, which had to be reconfirmed from time to time and
which all led to the Bay’s developing economically, socially, artistically and
in every other way.

At the time when it surrendered to Venice, then a great naval force which
had a powerful navy at its disposal, Kotor was already a fatigued and ex-
hausted city due to the events that had plagued it several decades prior. It
thought that by surrendering it would largely shrug off concern regarding
armaments because it had had to turn its last galleon, which it had left before
surrendering to the Republic, into a merchant ship in order to survive. Although
the Venetians promised to respect the full autonomy of the commune and the
various benefits it had acquired, the people of Kotor were aware that their new
masters certainly would not want to give them the same status as they had
enjoyed in the Nemanji¢ state, when the City was practically a state within a
state. With such benefits, using all that the status offered, the denizens of Ko-
tor believed that the Republic would deal with defense of its territorial waters
and borders [Mijuskovi¢ 1994: 182]. The following is said about the nature of
the privileges: “Privileges are, therefore, living historical matter in the hands
of a careful and pragmatic government. Therein a positive principle of tax
exemption is essentially proclaimed, but with limitations. Then matters move
either towards reducing the limitations, almost up to their annulment, or to-
wards increasing the limitations, almost up to the annulment of the principle
itself”” [Milosevi¢ 2002: 36]. The fact that the Venetians constantly had to be
reminded to respect the usual privileges is also illustrated by Allegation 25 of
the Statute of Saint Nicholas the Sailor. It is a document by provveditore gen-
erale Alviso Mocenigo, whereby he informs the Kotor rector and provveditore
that the Senate has issued new levies on cheese, dried fish — bleaks, and other,
so that the state can thereby cover the payment of some levy to Fazular-agha.
The document adds that the Venetian authorities do not want the Boka seafarers

one of its barcosia, load it with good wood, which he will sell in Apulia and split the profit in half.
Tomaso has pledged to return a barcosium loaded with 200 thumanos of grains and 100 thumanos...
(?), for Balbi to sell in Kotor...” (IX, 26), quoted according to: [Kovijani¢ 1960: 39].

17 After that, merchants exchanged goods with southern Italy, especially Apulia, much more
easily, as seen in allegations 66, 67 and 68, further in the text.
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to be burdened beyond their usual levies and so the provveditore suggests to
the rector that old levies should continue to be collected.

The constant struggle to preserve privileges in trade is also the subject of
allegations of the Statute of Saint Nicholas the Sailor, from No. 66 to 68. The
first one authorizes an admiral to take all the necessary steps to permanently
respect the privilege gained back in 1566, which pertains to free trade with
southern Italy — Apulia (Sottovento) and the possibility of owning trading spots
on Venice’s so-called Slavic riva — Riva degli Schiavoni. The course of decision-
making in the organs of the Republic of San Marco is clearly visible in these
three allegations — by the next allegation, provveditore generale Angelo Emo,
at the request of the admiral of the Boka navy, recognizes the continuity of the
privilege regarding exports of certain goods to southern Italy. Finally, the last
of the three allegations contains reconfirmation of the privileges by the new
provveditore generale, Alviso Mocenigo III. The entire process of putting forth
a request for respecting old privileges up to their double confirmation took
more than three years: from February 1714 to November 1717. The privileges
had to be confirmed yet again almost four decades later, as shown by Allega-
tion 73, which is in fact confirmation of the continuity of all the privileges
granted by the Venetians and which was issued, at the request of Boka navy
admiral Vicko Bukarin, by provveditore generale Francesco Grimani. The
document makes special mention of trade privileges for the provinces of
Marche and Apulia, according to the decrees issued in 1565, 1566 and 1717.

Increasingly pushed back from the east, from the beginning of the 15t
century the Republic fought for predominance and economic monopoly in the
Adriatic Sea. It was not successful in that endeavor as long as the fighting for
Dalmatian cities and islands lasted and as long as there was a war with Hun-
garian King Sigismund. As of 1422, Venice started imposing the obligation on
its subjects to take their goods exclusively to Venice and to procure all the
other goods they need also in Venice.

A similar thing happened in cheese trade. Venice allowed the sale of
cheese from Boka, brought by sailors from the bay, in Slavic square. But the
amount of cheese they were bringing in began to increase to the extent that it
threatened the price of cheese on the Venetian market. According to Allegation
42 of the Statute of the Fraternity of Saint Nicholas the Sailor, after the cheese
sellers’ guild in Venice complained, the authorities responded by limiting the
permitted quantity of cheese that could be brought over from Boka, and the
obligation was set for the Venetian Fraternity of Cheese Sellers to have the
right of first refusal. The next three allegations, the content of which leans on
this one, i.e., deals with cheese trade, actually set forth avoidance of double
taxation between cities that are part of the Republic of San Marco. One Bozo
Tripunov Raskovi¢ loaded up cheese in Trogir and paid taxes there, and then
transported it to Venice, as noted by Allegation 43. Allegation 44 already
testifies to the existence of litigation between BoZo and tax collector Jacopo
Pasquali, the outcome of which is seen in Allegation 45 which prohibits Pas-
quali from taxing BoZo again because the latter has already paid the required
taxes in Trogir.
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Trade in the Republic of Venice was not regulated only by products, but
in other ways, too. Thus, the Senate also set a hefty fine of 200 ducats for any
of its citizens or subjects who used a foreign ship for transporting goods or
traveling. Then came also a ban on leasing Turkish customs and along with it
a ban on exports of iron, leather, crimson dye, wax, and foodstuffs, except to
Venice. The last one affected the commune pretty severely, especially because
there were many blacksmiths, tanners and wax makers, and that black list
included items the denizens of Kotor procured in the Balkan countries, which
they would then sell as a raw material or processed goods across the sea.

A 10% customs duty on foreign cloths, which were mostly procured from
the March of Ancona, was also introduced. As the people of Kotor rebelled
against this, the Senate first abolished that obligation, but soon restored it. The
Senate did not want to show leniency in the matter of Dubrovnik cloth either,
which flooded the market in the 15" century. After numerous complaints, the
body ordered in 1462 that customs duties must first be paid in Kotor for every
piece of Dubrovnik cloth bound for the Venetian market, and so only the Dubrovnik
cloth on which customs duties had already been paid could be purchased.
Chapter CCCLXXXYV of the City Statute — On customs duties of Kotor to be
paid to the chamberlains of the Commune — directly corresponds to this solu-
tion. The chapter regulates the City’s customs policy and states that goods
traded with the denizens of Dubrovnik must be subjected to customs duties in
advance rather than after a completed transaction. Apparently, the interests of
the Signoria regarding Dubrovnik coincided with the interests of the Nemanji¢
dynasty, during whose reign the provision was enacted. Although the people
of Kotor requested in vain, in both 1463 and 1468, to again be allowed to import
these goods from the Marche, the Senate was implacable. Merchants particu-
larly resented the fact that precisely in those years the cloth manufacturing
shop of Stefan Vuk¢i¢ Kosaca was working at full capacity in neighboring
Herceg Novi, whereas in their city not even a small workshop of the sort was
allowed to be founded.

All this noticeably contributed to a decrease in business connections with
the south of Italy. Nevertheless, wheat had to be procured from there since
licenses for its export from the Venetian area could be obtained only with the
approval of the Council of Ten. In exchange for this cereal, the denizens of
Kotor transported domestic short-nap cloth — rash to Apulia, as well as horses,
fish, cheese and cured meat. Even though there were many appeals in 1452 to
reinstate the old exchange licenses, the Senate remained silent and this business
could be conducted only within the limits that met the basic needs of the city.

The decline in revenue from seafaring as the main economic activity in
the 17" century incited the Kotor councilors to introduce the tithe in natura
tax. All ships, as we saw at the very beginning, were obliged to give one tenth
of their cargo before sailing out of a port to a special shop in Kotor, where
impoverished sailors, soldiers and other inhabitants of Kotor bought supplies
at preferential prices. This levy was set forth by Allegation 28 enacted in April
1647. The denizens of Perast were the only ones who paid this tax on their own,
while for the others the tax was collected by three justiciars — noblemen who
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supervised trade. Thus, in addition to bills of landing and health certificates,
every ship also had to have a certificate of paid tithe — bollettino — in order to
be able to set sail.

Seafaring itself, albeit in the service of the Venetian economic policy and
under great pressure thereof, nonetheless continued to develop. All wealthy men
invested in ships: merchants, craftsmen and physicians. Transportation ser-
vices brought in a good profit and that was a way to cover, as much as possible,
sizable losses in intermediary trade. As we know, due to difficulties in salt
production it still had to be imported, and so the Kotor Commune became the
importer under Venetian rule, instead of the salt exporter during Nemanji¢ rule
and in the self-government period. The proximity of the Turks, the loss of the
Grbalj region and restrictions on free trade imposed by the Republic not only
smothered intermediary trade but also emptied the city coffers. In that cen-
tury and the next, maritime trade was also affected by constant warfare which
stripped ships of the necessary workforce [boxuh 1979: 40—44]. Kotor’s maritime
trade stagnated and declined under Venetian rule, regardless of the political
and economic state of its suzerain — the Signoria. Kotor’s medical regulations,
stricter than those in other settlements in Boka, also made maritime trade out
of the city more expensive. However, overall trade and seafaring in Boka, in
all of its settlements, grew in parallel with the one in Venice, and continued to
follow an upward trend even when the power of the Republic started to wane.
But, ultimately, the Bay itself began to suffer because of Venice’s decline, to
gradually decline in terms of the economy and to see French occupation with
very little maritime ambition, with the honorable exception of the people of
Perast, whose activities continued in both trade and wars, although not for long
in their case either [MiloSevi¢ 1958: 121-123].

TRADING METHODS

Kotor’s economy was borne by seafaring merchants. Like everywhere
and in every climate, they operated with others’ money and traded and trans-
ported others’ goods. Loans were a key part of the trading business. Quite a
few people dealt in crediting maritime trade in Kotor: ship owners and trade
brokers, but also many individuals from all social structures, both common
people and noblemen. The most frequent recipients of loans were ship captains,
but also sailors. A loan was mostly given for a specific purpose — purchase of
particular goods, and so that kind of work was in fact between a loan and a
forward purchase. The contracts registered by notaries also squeezed in the
distribution of profit from these affairs!®. Loans could be secured by third
persons’ warranties, but not necessarily. The absence of guarantors or pledges
in most notarial documents referring to loans speaks of a highly pronounced
custom of preferring to secure collateral through the honor of one’s name and

18 “Simik Brajanov together with Priboj Ratkovi¢ co-owned a nave. On April 17, 1445 Priboj
handed over goods worth 100 ducats to Simik, which Simik had given to him ahead of his voyage
to Durres, to invest in trade there and divide the profit in half.” (IX, 333), [Kovijani¢ 1960: 37].
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“good faith,” over institutionalized security'®. The one-third loan or the terziaria
was another form of doing business?® which was widespread in Boka during
Venetian rule. A creditor would lend a ship owner a certain amount, for a
maximum of two voyages, for the loan recipient to use in trading during that
voyage or voyages. Upon returning to Boka, the ship owner paid the creditor,
along with the loan principal, a third of the profit earned. The one-third loan
is special because the creditor also took part in the ship’s risk (of fire, attack
by pirates, shipwreck). Patrons of small ships without any personal capital used
this type of loan the most. Terziaria did not benefit just the loan recipient but
the lender as well, since this way they could quickly obtain much higher income
than if they invested in a long-term loan. The one-third loan was given to
skilled captains with a good reputation [Kovacevi¢ 2015: 270].

For these seafarers and merchants, commission from trade and transpor-
tation activities was the only source of income but also their and their families’
livelihood. That is why the absence of a bigger number of codified written
provisions on the manner in which they did business with each other and bor-
rowed capital, be it in the form of money or as goods, should not be surprising.
Turnover and its speed were vital to their survival. In such conditions, one’s
word and the custom, the norm stemming therefrom, applied and was as good
as written.

The fact that commercial law in Kotor, in the part pertaining to loans and
capital investment, does not therefore mean there were no norms or written
documents based on customary law. The Kotor Archive contains numerous
notarial records, the oldest of which date back to the late 13" century, most of
which were created as a written testament to the inclusion of trade — loans or
capital investments — in a one-off trade venture. Kotor merchants would strike
a deal amongst themselves and then simply and quickly shaped the main elements
of the deal into a written document at a notary’s office.

Devotion to the customary method of doing business is clearly illustrated
by Allegation 49, dating back to the late 17 century, which confirms that trade
died down from the moment the high representative of Venice stipulated that
every agreement, every written record of a loan, i.e., investment of capital, must
be notarized in his office, otherwise it would be invalid. This provision was
completely unnecessary because contractual relations founded on customary
law had obviously functioned for centuries, without any additional notarization
by government representatives. Furthermore, one should step into the shoes of
a sailor at the time. An audience with the provveditore, with prior announce-
ments, a flamboyant baroque ceremony and official treatment, with appropriate
attire, would at best take an entire day. And during that one day, a ship could
already be reloading freight on the Italian side of the Adriatic. Time is the only
capital of a merchant, which belongs only to him. Everything else is borrowed
and, as such, produces expenses if it sits unused.

19 Personal warranty was rarely encountered, and so Mihailo Palta$i¢ appears as a debt guarantor
for some denizens of Budva, in a document from 1445 (IX, 292), quoted according to [Kovijani¢
1960: 37].

20 The first was investing in ship shares.
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SMUGGLING

The well-known smuggling in Boka was inseparable from Préanj and
Dobrota, whereas in the case of “favored” Perast this term is almost not men-
tioned at all. Wherever provisions regulating a market were too restrictive,
there was always considerable likelihood that there would be some who would
be willing to undertake trading beyond regulations in exchange for appropriate
compensation. We come across indirect evidence of the existence of smuggling,
almost as a rule, where trading in particular goods is regulated: thus, Chapter
CCCXX — On the revenues of the Commune from the slaughterhouse exten-
sively determines the method of treating livestock and processed meat and their
introduction to the Commune’s market. Only briefly, at the very end, does the
chapter also set forth a penalty for smugglers who do not abide by these rules.

Smuggling was, first and foremost, an expression of the struggle against
a directed economy and monopoly, be it domestic or Venetian, and it was dem-
onstrated by those who did not have great privileges. Domestic monopoly was
the most developed, as we have seen, in wine trade. It was also legally regu-
lated by three chapters of the City Statute, to satisfy the interests of domestic,
privileged wine making families. The wine supply was thereby strictly defined,
but demand did not allow it to be managed in that way, because where there
was or is unmet demand, there is always someone to meet it. In Kotor’s case,
that could only be done by sidestepping the law.

Chapter CCCXLIV of the City Statute — On not bringing wine from
abroad notes that “since ancient times” (“licet antiquitus’’) wine imports to
Kotor have been prohibited and that many do not follow that regulation but
rather “... insolently and secretly import that wine, contrary to that ban and to
no small detriment of our citizens...” For that reason, the ban on imports was
confirmed and penalties were prescribed for those who did not adhere to it.

In 1422, the principle was proclaimed that all goods must be bound for
Venice and that as soon as they are brought in, customs duties should be paid.
Nevertheless, its validity was not stable and could not be generalized because
the Republic itself did not always apply it, in situations where it was to favor
someone. In addition, Venice itself frequently changed this regulation and so
the Venetian Senate that same year not only issued a conclusion, but also abol-
ished this principle, noting that only Dubrovnik benefited from it and that
other Dalmatian cities were ruined by it — “prohibitio destruit Dalmatiam et
vicissim amplificet et redigit introitus Ragusii...certissimum est quod Ragusei
remaneant soli mercatore.” Opinions were not uniform among members of the
Senate and so this severe legal obligation was reinstated in 1457 — “vendi non
possit ne conduci alio quam Venetiis” [MiloSevi¢ 1973: 250-253].

In the 17™ century, Venice strove to preserve its trade monopoly and root
out smuggling, and here’s why: even though the Republic was a major con-
sumer of the products brought in by the Boka merchants, there was outwitting
with Venetian fraternities on prices of goods on a daily basis. What really
concerned the Venetian authorities the most during this century were Boka’s
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ever expanding exports. The privileged denizens of Boka considered the wide
area of the hinterland their home turf, which did commercially gravitate toward
them, but which politically was not part of the Republic of Venice. As the
people of Préanj and Dobrota particularly stood out in that, looking to expand
not only into legal but also into illegal forms of trade, a real hunt for them was
launched during the 1750s. Provveditore generale Gerolimo Querini stated in
April 1744 that the facts showed that nearly everyone in the Bay of Kotor was
making a profit illegally, that they disregarded laws and prohibitions, and
maliciously damaged public property. He also said that there was such an
abundance of capital in that settlement, largely earned from smuggling, that
sums reached up to 100,000.00 ducats. He also touched on the goods that were
exported and procured in this unpermitted way: “On departure of ships from
Boka, their cargo should contain but a little wax, honey, cured mutton, cheese,
tallow candles, rash, dried bleaks, salted eels and pork, products from the Bay,
the neighboring hills and Bojana.” He underlined that, although all seafaring
merchants had regular documents, the first machinations started with their
loading up cargo unsupervised, and so not even patrons listed all the goods
subject to customs duties in their documents. With those goods, or with oil,
tobacco and everything else they piled up, in Albania, Morea and all the way
to the Levant they start a new round of smuggling operations. He went on to
claim that, instead of heading to Venice first, merchants first supposedly
stopped by in Ancona, Trieste, Rijeka, or in places in the Kingdom of Naples,
for some insignificant work. He added that cargo was unloaded by special
small boats in secluded places and sent to Istria or some other destination. He
also pointed out that there was a branched-out network of cooperation with
compatriots in Venice, Istria and Friuli, who lived there and performed these
illegal but well developed and lucrative operations. In December of the same
year, a decision by the customs inquisition of Flaminio Cornero attempted to
remedy this situation by strictly monitoring ship papers, checking rewards for
suppliers and prohibited the denizens of Dobrota and Préanj from leasing piel-
egos, ships suitable for smuggling, and set forth a new obligation, that from
then on only tartanes and other, similar ships may be used for the transporta-
tion of goods. It also specified that vessels shall enter Venice only via Lido and
Malamocco and that they would be considered contraband if they docked via
other places. It was also stipulated that upon the arrival of a ship, all cargo had
to be unloaded, which also applied to cargo owned by sailors.

The denizens of Dobrota and Préanj were specifically told that, in Venice
in the future, they would have to provide very detailed information on the
origin of the goods, place of building and ownership of the ship, and that they
would have to surrender their weapons into the auditor’s warehouse desig-
nated for those goods. They also were not to stay too long and were allowed
lodging in specific houses. They were not allowed to stay long in Istria and
Friuli either because they presented themselves as merchants but were actually
oil, tobacco and cheese smugglers [Acts of provveditore generale Gerolimo
Querini 1973; Decision of the inquisitor 1744: 15-19].
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Image 1. Nava ‘Leon Coronato’ which was commanded by Captain Petar Smekija,
after 1746 (votive painting on the island of Gospe od skrpjela, Perast)
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SUMMARY: In the context of the ongoing talks on the status of Kosovo
and Metohia, there is frequent mention in the public discourse of the possibility
of Serbia’s top state bodies ceding, through a potential agreement with the bod-
ies of so-called Kosovo, a portion of Serbian territory for the sake of uncertain
accession to the European Union. The paper considers the current criminal and
questions of constitutional law that arise in relation to that possible disposition.
The author advocates the position that ceding a portion of territory in line with
the Serbian Constitution and applicable criminal legislation constitutes punish-
able behavior. Ceding part of the territory to another entity is possible only in a
proceeding envisaged by the Constitution.

KEY WORDS: Constitution, threatening territorial integrity, indemnity

In the last few months, at the height of new pressures on incumbent Ser-
bian state officials to relinquish a part of our southern province through a
binding international agreement, there have been only timid voices in the
expert public saying that such an option is legally not allowed. Given the length
of political dialogue and the breadth of topics that have so far comprised the
subject thereof, an impression has been created among citizens that our top state
officials, who are involved in these (so-called Brussels) talks, are authorized
to give up a portion of Kosovo and Metohia in exchange for some other “value”
(membership in the European Union, trade access to the sea, or whatever else).
Therefore, we find it important to discuss this possibility from the perspective
of arguments of criminal law.

CRIMINAL OFFENSE OF THREATENING TERRITORIAL
INTEGRITY FROM ARTICLE 307 OF THE CRIMINAL CODE

According to Article 307 of the Criminal Code, whoever by force or by
other unconstitutional means attempts to cede a part of the territory of Serbia
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or to annex a part of such territory to another state, shall be punished by impris-
onment of from three to fifteen years. This incrimination entered our criminal
legislation in a similar form already with the Criminal Code of the Federal
People’s Republic of Yugoslavia in 1951'. What it had as a special characteristic
was the specific act of perpetration (the perpetrator’s act “directed against...”),
whereby not only an attempt at ceding a part of state territory but also taking
any preparatory action that precedes the beginning of the act of perpetration was
incriminated as a completed criminal offense [Tahovi¢ 1956: 295]. The act was
punishable by a strict prison sentence of at least five (to twenty) years or death.
The incrimination protected the territorial integrity of the state, regardless of
whether the actions were aimed at annexing a portion of territory to another
state, or declaration of an independent state in a portion of territory of the Fed-
eral People’s Republic of Yugoslavia. The Criminal Code of the Socialist Fed-
eral Republic of Yugoslavia retained a similar incrimination?. Citing force as a
means of ceding or annexing a portion of territory was done more exempli causa,
while any conduct not in compliance with the constitutionally defined authority
and procedure envisaged for changing borders was considered an unconstitu-
tional means of carrying out this act [Srzenti¢ e al. 1986°]. The Criminal Code
of Serbia adopted in 2005 largely kept the previous form of this criminal offense,
except that it defined the action as an attempt to cede or annex to another state
a part of the territory of Serbia’. That is why the criminal offense is formally
completed by the undertaking of some activity that is considered an attempt to
cede or annex to another state a part of territory. That is why the perpetrator’s
success in the sense of achieving the defined goal is irrelevant in terms of crim-
inal law*. An unconstitutional means is still interpreted as being contrary to the

! It encompassed today’s incriminations of threatening territorial integrity (Article 307) and
threatening independence (Article 305). The act was called “Threatening the territorial integrity
and independence of the state” (Article 101 of the Criminal Code of the FPRY). Paragraph 1
prescribed the form which referred to the endangerment of territorial integrity, by committing “an
act directed towards forcefully or by other unconstitutional means seceding from the FPRY a
people’s republic or autonomous unit or any part of its territory.”

2 According to Article 116, paragraph 1 of the Criminal Code of the SFRY, “those who commit
an act towards forcefully or in an unconstitutional way separating a part of the territory of the SFRY
or annexing a part of that territory to another state, shall be punished by at least five years in prison.”
Paragraph 2 pertained to changing internal borders between the republics and autonomous provinces.

3 Similar incriminations which on various assumptions guard the territorial integrity of a
country can be found in foreign legislation as well. Thus, German law contains criminal offenses
of high treason against the federal state or a province thereof (Articles 81 and 82 of the German
Criminal Code), which incriminate, among other things, taking action by force or under threat of
force to annex an area or part of one of the provinces to another province, to secede part of a
province, or to change the constitutional order. By the taking of such action the act has already
been formally completed. The preparation stage is also punishable (Article 83 of dStGB). As the
main act of high treason against a state lists threatening the survival of FR Germany as one of the
actions acts, Article 92 of dStGB interpretatively explains that damage to the survival of the state
is caused by one who for the purpose of subjugation to a foreign government disrupts state unity
or secedes a part of the territory that belongs to it. The criminal offense of high treason also exists
in Austrian law (Article 242 of the Austrian Criminal Code), and is committed by one who takes
action by force or under threat of force to change the Constitution of the Republic of Austria or
one of its provinces, or to separate an area that belongs to the Republic of Austria.

4 Truth be told, the matter of completion of the act in a material sense in the case of political
criminal offenses is not without significance. Thus, the criminal offense of attack on constitutional



79

provisions of the Constitution of Serbia which pertain to changing borders
[Lazarevi¢ 2011%: 892]. In that sense, the Constitution stipulates that the Na-
tional Assembly decides on changing the borders of the Republic of Serbia (Ar-
ticle 99, paragraph 1, item 2). Article 8 of the Constitution states that the terri-
tory of the Republic of Serbia is “inseparable and indivisible,” while its borders
as “inviolable” may be altered in a procedure applied to amend the Constitution®.
Furthermore, the preamble to the Constitution notes that the Province of Kosovo
and Metohia is an integral part of the territory of Serbia, that it has the position
of essential autonomy as part of the sovereign state of Serbia®, and that from that
position stem the constitutional obligations of all state organs to represent and
protect the state interests of Serbia in Kosovo and Metohia in all internal and
foreign relations. Although state organs are otherwise in the nature of things
obliged to protect state interests in every part of state territory, explicitly point-
ing out that duty resembles the establishing of a special guarantee duty and
consequently potential criminal liability for failing to act according to duty on
the part of the state organs, in the event that these interests are jeopardized in
Kosovo and Metohia. Nevertheless, since the constitutional law doctrine denies
provisions of the preamble a normative character and legal power [Markovi¢
2006: 8; Pajvancic¢ 2014%: 41], an extensive and vague expansion of accountability
for inaction on these grounds would not be acceptable.

One should keep in mind that the event where threatening territorial in-
tegrity resulted in death of one or more persons, or endangered lives of people,
or was accompanied by severe violence or massive devastation or has resulted
in compromising the security, economic or military power of the country, is
envisaged as a serious offense against the constitutional order and security of
Serbia (Article 321, paragraph 1). The offender shall in that case be punished
by a prison sentence of minimum 10 years. If in the process of threatening
territorial integrity the offender commits premeditated murder of one or more
individuals, or if the offense is committed during a state of war, armed conflict
or a state of emergency, the perpetrator shall be punished by a prison sentence
of at least 10 years or by life imprisonment’.

order (Article 308), defined as an attempt, by force or under threat of force, to change the constitutional
order of Serbia or topple the highest state organs, is considered formally completed, because the
successful toppling of the highest organs and coming to power will as a rule prevent accountability
according to this provision. That, after all, was also the case with the October 5 coup.

5 The substantial autonomy of the Autonomous province of Kosovo and Metohia shall be
regulated by the special law which shall be adopted in accordance with the proceedings envisaged
for amending the Constitution. Territory of autonomous provinces and the terms under which
borders between autonomous provinces may be altered shall be regulated by the Law. Territory of
autonomous provinces may not be altered without the consent of its citizens given in a referendum,
in accordance with the Law (Article 182 of the Constitution).

® The addition of this provision to the preamble is not only symbolic, given that the procedure for
amending the Constitution entails putting the act on changing the Constitution in a republican referendum
for the sake of its verification, if, among other things, amending the Constitution also pertains to the
preamble (Article 203, paragraph 6 of the Constitution). The amendment to the Constitution shall be
adopted if the majority of voters who participated in the referendum voted in favor of the amendment.

7 Organizing for the purpose of unconstitutional activity, by forming a group or membership
therein for the purpose of threatening territorial integrity, is particularly incriminated (Article 319).
This form is especially achievable in the event of a forceful attempt to secede a portion of territory.
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As regards this criminal offense, the legislator also incriminates the prep-
aration stage, and so taking some of the preparatory actions carries a prison
sentence of one to five years (Article 320, paragraph 1). Preparation may com-
prise procurement or enabling means for committing the criminal offense,
eliminating obstacles to the perpetration of the criminal offense, arranging,
planning or organizing with others the perpetration of the criminal offense, or
other actions that create conditions for direct endangerment of territorial in-
tegrity (Article 320, paragraph 2). Professional literature generally does not
list specific examples of similar preparation of this particular criminal offense.
In Yugoslav doctrine, for example in the case of the criminal offense of ac-
cepting capitulation and occupation under the offense directed towards such
an outcome, which corresponds to the present-day preparation of this offense,
engaging in negotiations on concluding an agreement on capitulation was also
considered the same offense, among other things [Srzenti¢ et al. 1986%: 428].
Analogously, holding negotiations the content of which would entail the secession
of a portion of Serbian territory could also be considered a form of preparation
to threaten territorial integrity.

HIGHEST GOVERNING BODIES AND IMMUNITY
OF NON-ACCOUNTABILITY

The question arises as to whether this criminal offense can be committed
and by which top state organs, bearing in mind that according to the Constitu-
tion, a member of parliament enjoys so-called immunity of non-accountabili-
ty, by virtue of which they cannot be called to criminal or any other account
for an expressed opinion or voting in performing their duty as an MP (Article
103, paragraph 2)%. With regard to the president, the Constitution foresees that
“the president of the Republic shall enjoy immunity as a deputy,” and that the
National Assembly decides on their immunity (Article 119)°. To a similar extent,
immunity according to the Constitution is also enjoyed by: the prime minister
and the cabinet members (Article 134, paragraph 2 of the Constitution)!, the
Ombudsman (Article 138, paragraph 5 of the Constitution) and judges of the
Constitutional Court (Article 173, paragraph 2 of the Constitution). For an
expressed opinion or voting as part of performing their office, those who also
cannot be called to account are judges or the public prosecutor, i.e. the deputy
thereof (barring the explicit exception of the criminal offense of violation of

8 This provision is almost identical in most constitutions in continental Europe (see e.g.
Article 68 of the Constitution of Italy, adopted in 1947, and Article 26 of the Constitution of France,
adopted in 1958).

9 Article 11 of the Law on the President of the Republic contains the same provisions.

10 Serbia is one of just a few European states which expand immunity of non-accountability
to include the prime minister and cabinet ministers. According to the Constitution, the prime
minister and the cabinet ministers do not answer for an opinion presented at a session of the
government or National Assembly, or for voting at a government session. It should be noted that,
according to the Constitution, it is unclear who decides on the immunity of government members,
seeing as Article 105, paragraph 1, item 7 in that sense points to the National Assembly, while
Article 134, paragraph 2 points to the government itself.
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the law by a judge, the public prosecutor and their deputy stated in Article 360
of the Criminal Code), or a member of the High Judicial Council i.e. the State
Prosecutorial Council.

There are conspicuous differences between immunity of non-accounta-
bility and inviolability. Immunity of non-accountability, i.e. indemnity (Ger.
Indemnitét) has a substantive legal effect because it permanently rules out any
legal liability for acts committed during performance of office. Seeing as a
mechanism that enables its annulment is not envisaged, professional literature
often stresses the absolute effect of indemnity. Indemnity is not related to the
duration of a term of office, and so even after the cessation thereof the question
of accountability for an expressed opinion or voting during performance of
office cannot be raised. On the other hand, immunity of inviolability has only
a procedural legal effect because, while a term of office is in progress it rep-
resents a procedural obstacle which prevents criminal or other proceedings in
which a prison sentence may be handed down from being initiated against the
MP who has invoked it or whereby the same has been established, without the
approval of the National Assembly'!. Thus, immunity of inviolability does not
affect the existence of an offence and accountability, but rather only defines
additional conditions for conducting a proceeding against the perpetrator'2.

The point of existence of immunity of non-accountability and inviolabil-
ity is to protect the performance of MP duty and the idea of representative
democracy, which prevents the interference of other branches of government
in the parliament’s work. That guarantees MPs non-parliamentary (but not
disciplinary) non-accountability for their activities in the national representative
house. The justification of this institution is founded solely on constitutional
and political, non-criminal reasons. Giving any privilege to MPs on these

' Deputy found in the act of committing any criminal offense for which the prison sentence
longer than five years is not envisaged, may be detained without previous approval by the National
Assembly (Article 103, paragraph 4 of the Constitution).

12n U.S. law, state officials may be protected by so-called absolute immunity, which completely
prevents their criminal prosecution and civil lawsuits as long as they occupy a state post, and so/
called qualified immunity, which has a limited effect, and which takes into account the duties of
the service the official represents and the objective for the sake of which actions are taken. If in
that sense the official meets the appropriate requirements, they will also enjoy full immunity
[Marshall 1996: 102]. The U.S. Constitution (Article 1, section 6, paragraph 1) envisages that
senators and members of Congress shall in all cases, except treason, felony and breach of the peace,
be privileged from arrest during their attendance at the session of their respective Houses, and in
going to and returning from the same; and for any speech or debate in either House, they shall not
be questioned in any other place. Federal judges’ immunity does not emanate from the Constitution
but from common law and is absolute by nature. Although that creates the risk of potential abuse
of judicial power, it is believed that the possibility of their recall by Congress is a sufficient
corrective measure. On the other hand, as regards the executive, over the last several decades
qualified immunity was largely accepted, which covered solely actions carried out in the
performance of office and excluded protection if the titulary was aware that their behavior was
prohibited. In the event of criminal prosecution of state officials (e.g. the president of the U.S.), the
Senate judges, which in cases of criminal prosecution may remove an official from office, after
which the accused party is subject to charges, trial, conviction and sentencing by regular court,
e.g. for high treason or accepting a bribe. Since the U.S. president has a number of important powers
they do not share with others (e.g. as commander of the Army and Navy), certain temporary
immunity is considered necessary [Griffin 2000: 66].
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grounds is not explicable from the perspective of pure criminal law considera-
tions, seeing as that does not correspond to valuations in the sphere of punish-
ment justifiability. That particularly refers to general preventative instances,
keeping in mind that the perpetration of criminal offenses by MPs, especially
in circumstances of live broadcasts of parliamentarQy sessions, is largely met
with public condemnation. For reasons of preserving the system of separation
of powers, the immunity that applies to MPs wholly or partly applies to other
governing bodies, too.

The scope of indemnity, as regards the subjects it applies to, situations in
which it is applied, and especially its content, i.e. the offences it generally refers
to, is highly controversial, while comparative solutions do not provide grounds
for reliable generalization. It must be limited in the nature of things, because
it weakens the principle of equality of citizens before the law. To determine
whether an MP has “expressed an opinion in relation to performing their of-
fice,” one should start with the criterion of whether the MP is acting as a
member of parliament. In that sense, indemnity primarily encompasses the
statements the MP gives within a particular parliamentary body whereof they
are a member. It is also unimportant whether the speaker or chairperson had
even allowed the MP to speak or if the MP called out something from their
seat, if the remark is related to the discussion topic. Nonetheless, the statement
must be related to a parliamentary activity, and so private conversations be-
tween MPs go beyond the scope of protection. At the same time, the statement
need not be given inside the hall, or even in the parliament building, if the
session of parliament or one of its working bodies is taking place outside the
representative house [Petrov and Vukovi¢ 2015: 281]. Statements given during
visits by parliamentary delegations in the country and abroad may also be
taken into account, if they can be connected with an MP’s official activity. On
the other hand, all those activities of MPs which are more or less indirectly
connected with the performance of office are not covered by indemnity. “Voting”
entails giving a vote regarding certain questions that are raised in that body".

Where acts that can be committed by “expression of opinion” are con-
cerned, most authors agree that indemnity encompasses any act which can be
carried out verbally, given that this most directly protects free speech. That,
according to the traditional view, does not pertain to offence descriptions which
are achieved not by a statement but rather by an act, action [Tahovi¢ 1953: 167].
Our Constitution does not differentiate between specific categories of criminal
offenses committed through the expression of an opinion, and so immunity of
non-accountability may cover all criminal offenses that can be committed through
an MP’s presentation, regardless of the attacked subject of legal protection. A
statement could therefore particularly realize a call for a violent change of

13 What makes committing criminal offenses through voting special is also the fact that
elements of a criminal offense are not created by the acts of an individual perpetrator, rather a decision
is made by a certain number of votes. Although this circumstance raises certain legal questions in
the sphere of causality, here it is enough to point out that some MPs, whose votes contributed to a
majority needed to make a decision, could not use the argument that the decision would have been
made even without their vote as their defense.
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constitutional order (Article 309), obstructing justice by calling for resistance
or disobedience of judicial decisions (Article 336b, paragraph 1), calling for or
instigating a war of aggression (Article 386, paragraph 1)'4, racial or other
discrimination, e.g. by spreading or otherwise making publicly available ideas
that encourage hatred or discrimination based on any personal property (Article
387, paragraph 4), public instigation of perpetration of terrorist acts (Article
391a), or calling for or instigating avoidance of military duty (Article 394,
paragraph 4). With some of the aforementioned criminal offenses, acts of “calling
for” i.e. “instigating” various actions or omissions are prescribed as perpetra-
tion acts, which MPs could also commit in TV broadcast. Most European
countries are familiar with a similar absolute effect of MPs’ immunity of non-
accountability'>. After some vacillation and the explicit establishment of excep-
tion from accountability for slander, present-day German professional literature
states that indemnity undeniably covers the content of all statements, regardless
of their legal importance. A state secret can also be revealed through a statement,
just as citizens can be called on to rebel against the authorities [Klein 2019]'.
On the other hand, most criminal offenses (e.g. theft, money counterfeiting
etc.) still cannot be conceivably committed during a parliamentary activity.
On the other hand, professional literature and comparative jurisprudence
today consider it indisputable that receiving a bribe, peddling influence and
other offenses which entail abuse of powers in performing an office exclude
immunity of non-accountability (e.g. an MP receives money to vote for a par-
ticular bill).!” While according to some views abuse of office is not possible
through voting for a particular law due to the fact that this falls under MP
powers'®, another view, more represented in comparative judicial practice,
nevertheless starts with the fact that besides abuse in an objective sense (going
beyond the limits of official powers or not exercising the same), it can be a
matter of abuse where one remains within the framework of assigned powers,
but where the motive is criminal'®. Besides, abuse of office is understood in

141t is interesting to note that what is used as an example of the punishing free speech which
would be covered by indemnity in professional literature [Neumann /2005%: 1271] is the example of
a parliamentary debate wherein an MP would defend the idea of a preventative military strike by the
NATO pact on a state in conditions of an international crisis, which corresponds to this act in our law.

1> Also, in British legislation a privilege may refer to, for example, stating a threat which
aims to cause racial or religious hatred, or hatred based on sexual orientation, condoning terrorist
acts or breaching state secrets (see Parliamentary Privilege, Cm 8318, 2012, 30).

16 The predominant opinion in Anglo-Saxon practice, too, is that MPs are not accountable
in the event of calling for a rebellion or a similar act against the state. A case from the 17" century,
of MP Eliot and several other members of the English parliament, who were incarcerated by the
king for alleged rebellious speeches in parliament, is usually used as an example.

17 Besides, the U.N. Convention against Corruption (see Official Gazette of Serbia and
Montenegro — International Agreements, No. 12/2005) envisages (Article 30, paragraph 2) that
every contracting state shall take measures which may be necessary to establish or maintain, in
accordance with their respective legal systems and constitutional principles, an appropriate balance
between any immunities or privileges relative to the power recognized for its public officials in
performing office and the possibility, as necessary, of efficient investigation, criminal prosecution
and trial for criminal offenses foreseen by this convention.

18 In that sense s. [Hoppe 2011:548; Reinstein and Silverglate 1973: 1162].

19 [Tahovi¢ 1953: 170] also believes that vote trading is not covered by indemnity because
the punishment there is not for the voting itself but rather for the actions that precede it. The criminal
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that sense in our criminal legislation, too (see Article 359). On the one hand,
there is undoubtedly the public interest of ensuring legitimate decisions by
MPs, which could not be ensured if their vote were to become the subject of
interference of various private interests, while, on the other, it is not ruled out
that in that way, indirectly, free speech is limited in parliament. What supports
the conclusion that abuse of office is not covered by indemnity is the fact that
persons who perform legislative or executive duties are also considered officials
in the sense of our criminal legislation (see Article 112, paragraph 3).

It is more difficult to determine what acts can be committed through
“voting” in parliament. Generally, that could include voting in favor of illegal
decisions which would bear the characteristics of a criminal offense (e.g. adopt-
ing an act whereby the Assembly recognizes the occupation of Serbia or part
of it, Article 306 of the Criminal Code). There is no doubt that criminal liabil-
ity of the legislative body as a collegial body is not possible, but the question
that can be raised here is that of criminal liability of individual MPs who, by
their votes, have contributed to an attempt to secede a portion of Serbian ter-
ritory?°. Although change of borders is under the jurisdiction of the National
Assembly, the Constitution expressly states that the border must be changed
in the procedure envisaged for constitutional amendment.?! As long as MPs
act within the constitutionally defined order of changing state borders, their
decision-making and voting, regardless of whether this decision of theirs leads
to a reduction of state territory, are covered by indemnity. What is controver-
sial, however, is whether that would also apply with regard to disrespecting this
legal path, especially bearing in mind that adopting a similar decision beyond
the prescribed procedure would constitute an “unconstitutional way” as a form
of committing the criminal offense mentioned in Article 307. Moreover, al-
though that attempt at secession would not carry effects of constitutional law,
in the sense of offence description it would be a completed offence. However,
since our Constitution, unlike some other comparative constitutional regula-
tions, does not envisage exceptions with regard to criminal offenses covered
by indemnity, and especially keeping in mind that this is, in the true sense of
the word, about an offense committed through voting, one could claim that
immunity of non-accountability with respect to MPs would also include this act.
Otherwise, criminal liability could be concluded with regard to similar uncon-
stitutional decisions??, which would indirectly diminish the general inviolability
of the MP office.

offense of accepting a bribe, stated in Article 367, is also completed before the performance of
official action in relation to which the benefit was received, requested or promised.

20 Generally, in European law, except in Ireland and Great Britain whose regulations explicitly
enable the criminal prosecution of MPs in the event of treason and other serious crimes, similar
provisions are mainly non-existent.

2! That primarily entails a proposal for amendment, which may be submitted by a minimum
of one third of the total number of MPs, the president, the government, or 150,000 voters. After
that, the proposal must be adopted by a two-third majority in the National Assembly. Then an act
on amending the Constitution is made and adopted by a two-thirds majority, after which the
amendment is adopted by a majority of votes of the citizens who participated in a referendum.

22 1t could also, for example, regarding the adoption of the controversial Montenegrin Law
on Religious Freedom, be claimed that those who voted carried out e.g. racial or other discrimination
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The majority of authors today believe that, by its legal nature, indemnity
represents a personal reason that eliminates the need for punishment, which
does not affect unlawfulness or the culpability of an MP — rather only their
punishment?’. The perpetrator’s act remains unlawful, and so it may be con-
sidered an unlawful attack eligible for defense. Due to the personal nature of
privilege, the interpretation that indemnity is a personal circumstance that
excludes punishment would, despite the non-accountability of the MP in ques-
tion — lead to the criminal liability of potential accomplices. Thus, for example,
the one who had prepared an agreement under which a part of Serbian territory
is ceded to another state would be called to account for aiding and abetting the
criminal offense of threatening territorial integrity. Given that the accessory
nature of complicity entails the existence of the perpetrator’s unlawful act, and
that the explanation that it is a personal basis which affects only punishment
does not affect the unlawfulness of the act or the perpetrator’s culpability — the
accountability of the instigator and accessory to the act of the perpetrator MP
would be indisputable. That, however, does not rule out the moral and political
responsibility of MPs, which regarding decisions that deeply affect the matter
of national identity carry a special weight. That undoubtedly also applies to a
decision that would separate the part of Kosovo and Metohia from the compo-
sition of Serbia.

On the other hand, one should bear in mind that the constitutional distinc-
tion between immunity and indemnity does not entail their equalization, in
the sense that the titulary of immunity of non-accountability is not legally li-
able for any irregularity that occurs in the performance of office. That would
ultimately mean that procedural immunity and the procedure for its annulment
is actually unnecessary. What would the point be of prescribing a particular
procedure for abolishing immunity if the titulary thereof enjoys ab initio ab-
solute immunity from any accountability? Furthermore, an expressed opinion
and voting in the performance of office does not entail usurpation of powers,
i.e. non-accountability even where a governing body exceeds its own jurisdic-
tion and its constitutionally assigned powers. Thus, Tahovi¢ also, in his famous
article on parliamentary immunity, explicitly points out that the voting privilege
applies only to voting on subjects that fall under the jurisdiction of resolution,
not to voting on subjects beyond the constitutionally defined jurisdiction
[Tahovi¢ 1953: 169]. The government and the president of the Republic are not
authorized to consider changing state borders, which the Constitution places
within the sole purview of the National Assembly. Then that is a case of dis-
respecting the constitutionally established separation of powers and the mech-
anism of indemnity, which serves precisely to prevent the illegal interference

(Article 443 of the Montenegrin Criminal Code), because on the grounds of being of Orthodox
Christian faith “fundamental human rights and freedoms guaranteed by generally accepted rules
of international law and ratified international agreements have been violated.” The reach of the
provision on immunity in the Montenegrin Constitution (Article 86) is defined the same as in the
Serbian Constitution.

23 See e.g. [Fischer 20113%: 310]. In that sense Tahovi¢ also points out that MP immunity
“excludes only criminal liability, not the criminal offense itself”” [Tahovi¢ 1953: 172].
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of other branches of government. Therefore, there is no doubt that the acts of
cabinet members or the prime minister or the president of the republic, which would
refer to the secession of a part of Serbian territory, would not be committed in
the performance of their office.

Unlike in monarchies, a republican head of state is generally legally ac-
countable for performing their office, for which they may even be prosecuted
[Markovi¢ 2019%*: 333]. As regards the immunity of the president of the Re-
public, there have been public objections to the phrasing that by the reference
norm guarantees the president immunity “as a deputy.” A portion of domestic
professional literature believes that the president, like an MP, enjoys full im-
munity of non-accountability for an expressed opinion and other acts carried
out while performing their presidential office [Jovanovi¢ 2018: 79], which is
indirectly drawn from the fact that our Constitution does not prescribe excep-
tions from accountability present in comparative constitutions®*, which allow
for accountability in the event of violation of the Constitution and high treason
[Pajvanci¢: 2014°: 238-239]%. That conclusion, it seems, is not valid after all.
Clearly a full analogy with more thoroughly organized postulates of MP im-
munity is not achievable, given that the president in performing their office as
an individual organ does not vote.?® On the other hand, if there is a parallel
with the scope of MP indemnity, here too would indemnity cover only verbal
presentations as president, rather than the action of placing one’s own signature
on an act that would separate a part of the country’s territory, which is also not
under the president’s jurisdiction. Potential accountability is even more under-
scorec;by the text of the presidential oath, taken at the moment of assuming
office”’.

With regard to the president and members of the government, immunity
of non-accountability pertains solely to an opinion presented at a session of
the government or the National Assembly, or during voting at a government
session. The Constitution prescribes a similar restriction regarding the im-
munity of judges, i.e. of the public prosecutor or their deputy, a member of the
High Judicial Council or the State Prosecutorial Council (expressed opinion or
voting during the making of a court decision, i.e. performance of prosecutorial

24 The exclusion of the effect of immunity for the acts of the president which constitute high
treason or other serious crimes dominates comparative law, especially the legislations in Africa and
Asia. The explicit exception regarding high treason has been established in, among others, the
constitutions of Céte d’Ivoire, Guinea, Lebanon, Nigeria, Senegal, Syria (see https://www.loc.gov/
law/help/immunity-from-prosecution/presidential-immunity-from-prosecution.pdf, March 10, 2020).

25 The president may also be relieved of duty for violating the Constitution, by the votes of
at least two-thirds of MPs, after which the Constitutional Court, over a period of 45 days, decides
on the existence of a violation of the Constitution. That is a form of legal rather than political
accountability because due to being directly elected the president does not answer to MPs. Relieving
the president of his duty does not exclude legal liability before regular courts [Markovi¢ 2019: 333].

26 Rightfully [Markovié¢: 2019: 307].

27 The text of the oath goes: “I do solemnly swear that I shall dedicate my power to the
preservation of the sovereignty and territorial integrity of the Republic of Serbia, including Kosovo
and Metohia as its integral part, and to the implementation of human and minority rights and
freedoms, to the respect and protection of the Constitution and laws, the preservation of peace and
the well-being of all citizens of the Republic of Serbia and that I will conscientiously and responsibly
perform all my duties.”



87

office, but not if the criminal offense of violation of the law has been commit-
ted by a judge, the public prosecutor or their deputy).?® As regards judges of
the Constitutional Court and the Ombudsman, like the president they enjoy
immunity of a deputy?.

It cannot be said that representatives of the executive, to the extent that
their actions are covered by immunity of non-accountability, enjoy full freedom
from criminal liability for criminal offenses against the constitutional order
and security of Serbia. Cases of their liability are frequent in comparative
practice, t00.3° Besides, the constitutional law doctrine also points out that
ministers are generally criminally liable for a punishable offense committed
during performance of office [Markovi¢ 2019: 349; Pajvanci¢ 2014°: 219]. Thus,
our Criminal Code still identifies the criminal offense of recognizing capitula-
tion (unconditional surrender of people or territory in a war) or occupation
(seizing and controlling a part of or the entire territory of a country by enemy
armed forces), committed by a citizen of Serbia “who signs or recognizes
capitulation or accepts or recognizes the occupation of Serbia or part of it”
(Article 306). This incrimination existed in similar form in Yugoslav legislation
(Article 115 of the Criminal Code of the SFRY). Although the doctrine at the
time pointed out that the power to sign or recognize capitulation as an uncon-
stitutional act cannot carry any effects, regardless of the rules of international
law which regulate powers for signing a capitulation, commentators of the
Criminal Code found it important to stress that “only citizens of the SFRY who
hold some leadership position could appear as potential perpetrators of this
act” [Srzenti¢ 19863 429]. Commentators of the current Criminal Code also
point out that “the actual perpetrator of the act could only be the person who
is the holder of a significant state function, so that their recognition of capitula-
tion or occupation has some significance for the one for whose benefit it is done;
therefore, the other party must accept them as a person competent to declare
capitulation or occupation” [Lazarevi¢ 2011%: 890!, If a target interpretation of

28 This offense (Article 360) incriminates the enactment of an illegal act or other violation
of the law in judicial procedure, with the intent to provide benefits for or cause some damage to
another person.

2 1t should be noted that the constitution maker mentions this phrasing also with regard to
the immunity or a cabinet member or prime minister, even though it previously separately regulated
non-accountability for a presented opinion or voting (see Article 134 of the Constitution). In other
words, the phrasing in Article 134, paragraph 2, according to which “the president and members
of the Government enjoy immunity as a deputy,” undoubtedly refers only to procedural, not
substantive immunity. Using similar logic, one could say that, as regards the reach of immunity
of the president of the Republic, they enjoy only immunity of inviolability, not indemnity.

30 Thus, for example, a Pakistani court sentenced former president Musharraf to death in
absentia for treason against the country. Whereas in France earlier, the president could have faced a
criminal proceeding only regarding high treason (Article 68 of the Constitution of 1958, see [Bell
2000: 66], since 2014 that has become possible with regard to any criminal offense incompatible with
the performance of his duties during his term of office. In Commonwealth states (e.g. Great Britain,
New Zealand, Australia, Canada) state officials are protected only from investigations pertaining
to criminal offenses related to service, but even in that case their immunity may be abolished.

31 Stojanovi¢, for example, notes that “although according to the legal description of this
criminal offense any citizen of Serbia may be the perpetrator, due to the nature of the act and
understanding of the terms capitulation and occupation in international law, they can only be
citizens of Serbia who perform a particular political or military office” [Stojanovi¢ 2020'°: 952].
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this provision would probably dismiss the criminal liability of a citizen of
Serbia who would, hypothetically, like the citizens of Zagreb who enthusiasti-
cally welcomed the German occupiers on April 10, 1941, by an act positively
value the action of capitulation or occupation, we undoubtedly could not reach
that conclusion relative to persons performing state office. This incrimination
was a direct response of the criminal legislator to Article 238 of the Constitution
of the SFRY, which stipulated that “no one has the right to recognize or sign
a capitulation, nor to accept or recognize the occupation of the SFRY or part
of it... Such acts are unconstitutional and are punishable as treason against the
country. Treason against the country is the most serious crime against the
people and is punishable as a serious criminal offense.” Such a provision of
the Constitution no longer exists today, but the incrimination undoubtedly still
encompasses the aforementioned acts.*? A similar narrowing of the criminal
zone to include only citizens whose acts (in an unconstitutional way) can really
put Serbia in a position of subjugation or dependence from some other state
can be made with regard to the criminal offense of threatening independence
mentioned in Article 305. Here it is important to underline that regarding the
act of another “unconstitutional way” of seceding or annexing a part of terri-
tory and this crime, teleologically viewed, can as a rule be perpetrated only
by individuals whose acts can really threaten the country’s territorial integrity,
which naturally refers to persons in top state positions. In other words, an
ordinary citizen, who advocates a non-violent secession of the part of Serbian
territory in which he/she regularly lives, cannot be perceived in this way by law.

FINAL NOTES

Putting comparative solutions and domestic provisions of the Constitution
and the Criminal Code side by side clearly shows that top state governing bodies
do not have at their disposal the option of putting their signature on any act that
would lead to separating a part of Serbian territory. Unlike MPs, whose adop-
tion of illegal decisions would be covered by immunity of non-accountability,
that conclusion cannot be reached regarding other subjects, above all the pres-
ident of the Republic, the prime minister and the cabinet ministers, because
deciding on the country’s territory is not under their jurisdiction. Moreover,
as the criminal offense of threatening territorial integrity is punishable in the
preparation stage, too, state representatives must take care not to enter the zone
of the punishable in the negotiations with representatives of so-called Kosovo.
The only legal path that could lead to ceding a part of our territory would entail
the procedure envisaged for changing the Constitution, which, in addition to
an appropriate proposal and the adoption of an act on constitutional amendment

32 It should be recalled that the Military Technical Agreement signed in Kumanovo, which
preceded the adoption of U.N. Security Council Resolution 1244, was not formally concluded with
the NATO aggressor, but rather with the security forces under U.N. auspices. Thus, the agreement
did not formally establish the rule of an enemy army, nor was the territory handed over to foreign
enemy forces, which is why it was believed that this is not a matter of recognizing capitulation or
occupation. Besides, Resolution 1244 establishes temporary U.N. management (UNMIK) and
reaffirms the territorial integrity of FRY and Kosovo and Metohia within Serbia as a successor state.
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by the National Assembly, would require verification of the change by citizens
in a referendum. Although we cannot rule out that possibility, we hope that the
current generation of Serbian citizens will prove itself worthy of its ancestors.
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